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TRANSCRIPT OF PROCEEDINGS

JUDGE MORAN: Good morning. My name is
Judge William B. Moran. We are here this morning
in East St. Louis, today being August 26, 2004.
This is the case captioned in the matter of FRM
Chamleal, IhHE., &.K.a. Industrial fpeeizitdisas,
based in Washington, Missouri. The docket number
is FIFRA-07-2004-0041. FIFRA stands for The
Federal Insecticide, Fungicide and Rodenticide
Act.
EPA has filed a complaint against the
Respondents I just named, and seeking a total civil
penalty of $16,500, based on three counts alleging
mislabeling and misbranding of certain identified
products in the complaint.
I would like counsel for EPA to stand and
identify themselves at this time, please.

MR. THOMAS: Rupert G. Thomas.,

JUDGE MORAN: Yes, Mr. Thomas, okay. And?

MR. DUDDING: Chris Dudding.

JUDGE MORAN: Okay, Mr. Dudding.
And the Respondents, as I understand it, do
not have an attorney. You're repregenting
yourselves in this matter?

MR. R. KASTENDIECK: That's correct.

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883
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JUDGE MORAN: Would you stand and identify
yourself, please, sir.

MR. R. KASTENDIECK: Raymond Kastendieck.

JUDGE MORAN: What's yvour first name?
Raymond?

MR. R. KASTENDIECK: Raymond.

JUDGE MORAN: Okavy.

MR. K. KASTENDIECK: Karlan Kastendieck.

JUDGE MORAN: Nice to meet both of you.
All right. Counsel, are you ready to begin
with the presentation of your cése?

MR. THOMAS: Yes, Your Honor.

JUDGE MORAN: What we're going to have to do

is just -- What I would like the parties to do is
move up cleocser, and we'll have -- It doesn't
really matter. We'll have counsel occupy one of

these groups of tables in front of me, and the
Kastendiecks take the other group of tables.

MR . DUDDING: Did you have a preference as
to which table we take?

JUDGE MORAN: I don't.

MR. DUDDING: Okav.

JUDGE MORAN: Counsel, you may proceed and
make an opening statement, if vou wish to. It's

discretionary on your part.

Gore Perry Gateway & Lipa  St. Louis, MO
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MR. THOMAS: Good morning,-Your Honor.
Complainant, Director of the Water, Wetland and
Pesticide Division by Delegation from the
Administrator of the EPA, Region VII, initiated and
filed a complaint against Respondents, FRM Chem,
Inc., also known as Industrial Specialities,
alleging that Respondent viclated the Federal
Insecticide, Fungicide and Rodenticide Act, FIFRA.
The complaint specifically states that the
Respondent violated sections 12(a) (1) (A) of FIFRA
and.lz(a)(l)(E) cf FPIFRA, in three couﬁts.
Respondent is charged with violating Section
12 (a) (1) (A), due to its distribution or sale of an
unregistered pesticide.

Respondent is charged with violating Section
12(a) (1) (E) of FIFRA, due to its distribution or
sale of a misbranded pesticide.

The product in guestion is Root Eater, which

was sold by Respondent to the City of Covington,
Oklahoma, the City of Hoisington, Kansas, and the
City of Lucas, Kansas.

Complainant proposed a civil penalty of

$16,500; 55,500 for each count. Complainant will
demonstrate through testimony, exhibits and/or

other presentments, that Root Eater is a pesticide

Gore Perry Gateway & Lipa  St. Louis, MO
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that must be registered with The U.S. Environmental
Protection Agency, and that it was not, and that
the $16,500 in civil penalties proposed against
Respondent in this model is appropriate.

JUDGE MORAN: Okay. Thank you. And that
was Mr. Thomas just speaking?

MR . THOMAS: Yes, sir.

JUDGE MORAN: Thank vou.

Mr. Dudding, do you want to say something?

MR. DUDDING: No, Your Honor.

JUDGE MORAN: Okavy. You had é look, ahd i)
just wanted to make sure.

All right. Do the Kastendiecks wigsh to make
any kind of an opening statement? Again, i1t's up
£& VoW«

MR. K. KASTENDIECK: Yes, Your Honor.

JUDGE MORAN: Yes.

MR. K. KASTENDIECK: First of all, it is our
contention that we made no pesticidal claims on the
label. Number two, in the figuring of the proposed
assessment of the penalties, we feel that incorrect
information was used to calculate the penalties.

JUDGE MORAN: Okay. And what is your first
name, sir?

MR. K. KASTENDIECK: My name is Karlan,

Gore Perry Gateway & Lipa  St. Louis, MO
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K-A-R-L-A-N.
JUDGE MORAN: Okay. Thank vou,
Mr. Kastendieck.
All right. EPA, are you ready to begin with
your first witness?

MR. THOMAS: The EPA is ready, Your Honor.

JUDGE MORAN: Okay. Call your first
witness.

MR. THOMAS: TI'll call Mr. Alan Uthlaut.

JUDGE MORAN: Raise your right hand,
pleése. Do you solemnly swear to tell the truth,
the whole truth, and nothing but the truth, so help
you God?

MR. UTHLAUT: L dey, gip.

JUDGE MORAN: Okay. State your name and
epell it for the court reporter, please, nice and
clear.

MR. UTHLAUT: Craig Alan Uthlaut, C-R-A-I-G
A-L-A-N U-T-H-L-A-U-T.

JUDGE MORAN: Go ahead, counsel.

QUESTIONS BY MR. THOMAS:

Q: Will you please state your name.

9

Craig Alan Uthlaut.

Mr. Uthlaut, are you employed?

B0

Yes, I am.

Gore Perry Gateway & Lipa St. Louis, MO
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Q: Where are you employed?
A: I'm employed by The Missouri Department of
Agriculture, Pesticide Bureau.

Q: How long have you been employed with that

entity?
A: Approximately fourteen and a half years.
Q: What is your present occupation?
A: I'm a pesticide use investigator for the
Bureau.

Q: Mr. Uthlaut, how long have you worked in
this position? |

Ay For the entire fourteen and 5 half vesrs,

Q: What are some of the main functions of your
pecsition?

A: We do inspecticns at commercial applicator
sites, marketplace inspections, and other
inspections as requested.

Q: Mr. Uthlaut, on or about September 12th,
13th, did you have -- did you wvisit the
Respondent's FRM, a.k.a. Industrial Specialists
facility at 50 Hiline Drive, Washington, Missocuri?

A: Yes, I did.

Q¢ Did yvoU Bléeo Tigit that faciliky in
September -- Well, you visited both September 12th

and September 13th; is that correct?

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883
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A: That 1s correct.
Q: During these visits, did you issue notice of
inspectiong?
A: Yeg, I did.
MR. THOMAS: Your Honor, at this time, I
would ask for permission to show the witness what
is marked notice of inspection.
JUDGE MORAN: Yes.
MR. THOMAS: I'll hand a copy to Respondent,
Your Honor.
Q: (By Mr. Th&mas) Mf. Uthlaut, would vou take
a look and identify what that document states.
A: Thig is a notice of inspection form that I
filled out and had Mr. Kastendieck sign for me at
the inception of the inspection contact.
Q: And what's the title on it? Can you read
the title?
A: Notice of inspection, inspection report.
Q: And could you read what the date says?
A: The first one ig 9/12/02 and the second one
is 9/13/02.
Q: And you stated that Mr. Kastendieck signed
these insgpections?
A Yes.

MR. THOMAS: At this time, Your Honor,

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883




DepoScript

10

11

12

13

14

15

L&

17

18

19

20

il

22

23

24

25

13

eomplainant will mové to enter this Complainant's
Exhibit 1 into evidence.

JUDGE MORAN: Yes. You're moving for the
introduction of Complainant's Exhibit 1, which
consists of two pages. Correak?

MR. THOMAS: That's correct.

JUDGE MORAN: Any objection,

Mr. Kastendieck?

MR. KASTENDIECK: No.

JUDGE MORAN: Okavy. EPA ﬁxhibit 1 is
admitted. | |

Q: (By Mr. Thomasg) Mr. Ubhlaut, 96U gtated
that you visited the Respondent's facility. Was

there a reason for thege visitg?

A: Yes, there was.
Q: What was the reason?
A: I was sent a request from my office in Jeff

City that was forwarded from the EPA conderning @
product that was manufactured by Industrial
Specialists, referred to as Root Eater.

Q: Okay. And these visits were in September
12th and 13th, 20027

A Correct.

Q: Did you on or about May 11, 18929, wvisit the

Regpondent's faeility?

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883
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A Yes, I did.

Q: What wasg the reason focr that visit?

A: That was the original visit that I made to
Industrial Specialists, FRM Chem, concerning the
manufacturing of the same product, Root Eater.

JUDGE MORAN: What was the date of this
original vigit?

A: 'S859, May. I don't remember the --

ME. THUMASE: May Llith, Your Honot, 1999
JUDGE MORAN: Okay. So some three vyears
earlier, you visited this érOperty?

A: Correct.

JUDGE MORAN: Go ahead, Counsel.

0 (By Mr. Thomas) During this visgit, did you
identify yourself and explain the reason for your
visit? |

A: Yes, I did.

Q: During this visit, Mr. Uthlaut, did you
speak with anyone?

A: Yes. I spoke with a Mr. Kastendieck,

again. It was not Karlan, but his brother, if I
remember correctly. I can't recall his name. It
might be -- I don't recall his first name off of

the top of my head.

Q: Could it be Mr. Keith Kastendieck?

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883
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A: Yes, I believe that Qould be correct.

Q: During your conversation with Mr. Keith
Kastendieck, Dr. Mr. Kastendieck inform yvyou, admit
to you that FRM Chem manufactured and distributed
Root Eater?

A: Yeg, he did.

Q: During this inspection of May 1999, did vyou
obtain copies of the Root Eater label?

A: Yesg, I did.

Q: During this same inspection, visit, did you
obtain sales records?

A: Yes, I did.

Q: During the inspection of May 11, 1999, did
you inform Mr. Kastendieck that the wording on the
product label may be guestionable, and that he may
contact the EPA for additional guidance?

A: Yes, I made that suggestion to him.

Q: During your visit or inspection of
Respandent's facility on September 12th and 13th,
2002, did you speak with anyone?

A: I spoke with Mr. Karlan Kastendieck.

Q: In your convergation with Mr. XKarlan
Kastendieck, did Mr. Kastendieck inform or admit to
you that Respondent, FRM Chem, manufactured and

distributed Root Eater?

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883
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1 A Yeg, he did.

2 Q: During this inspection, did you collect or
3 obtain a copy of labels of Root Eater?

4 A: Yes, I did.

5 MR. THOMAS: Your Honor, Complainant would

[ like to have the label identified and showed to

7 Respohdent feor identdfieation.
8 JUDGE MORAN: Yeg. While you're getting
S ready to do that, let me ask this witness -- On

10 Complainant's Exhibit 1 -- Do you have that in

11 Eront of you?r

12 A: Yes, I do.

- 13- JUDGE MORAN: Where i3 Mr. Kasgstendieck's
14 signature on there?

15 A: It's over on the right-hand side, Your
16 Honor, in a box called authorization signature.
17 JUDGE MORAN: I see. And that's your

18 gignature on the bottom of those pages, both of

19 those pages?

20 A: Yeg, it is, sir.
21 JUDGE MORAN: Thank you.
530 Q: (By Mr. Thomas) Have you had an opportunity

23 to look at and identify the document?
24 A Yes.

25 Q This represents what label was collected?

L2

Gore Perry Gateway & Lipa  St. Louis, MO
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A Yes, it would.

MR. THOMAS: Your Honor, I move to have this
document admitted as Complainant's Exhibit 2.

JUDGE MORAN: Any objection?

MR. K. KASTENDIECK: No.

JUDGE MORAN: Okay. Complainant's Exhibit 2
is admitted.

Qs (By Mr. Thomas) Mr. Uthlaut, during youwr
visit or inspection of the Respondent's Taedldbey on
Sepfember 12th, 2002, d4id you obbtain & gsigned
Statément frbm Mr. Karlan Kastendieck?

A: Yesg, I did.

"Q: At the conclusion of your inspection of
September 2002, did you tender to Mr. Karlan
Kastendieck to receive a sample?

A Yes, I did.

MR. THOMAS: Your Honor, documents that are
identified as Exhibit 3, 4, and 5, Respondents made
a claim for confidentiality, and this document was
not presented, although identified in a prehearing
exchange for that purpose.

At this moment; Youyr Heder, I am reguesting
that the Respondent, if they would would waive the
confidentiality of this document, go it can be

presented or offered as Complainant's Exhibits 3

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883



DepoScript

10

11

12

14

15

16

17

18

19

20

21

22

23

24

25

18

4, and 5.

JUDGE MORAN: What do the Respondents have
to say? I have not seen this document, and it was
not provided to me as part of the prehearing
exchange.

MR . THOMAS: No. It was mentioned, and the
reascn for it, Your Honor, was due to the CBTI
claim.

JUDGE MORAN: The CBI claim?

MR. THOMAS: Yes.

JUDGE MORAN : Riliglr

MR. THOMAS: I do have copies with me
presently.

JUDGE MORAN: Okay. The way that is handled
-- Let me just inform the Respondents. CBI stands
for confidential business information. And the way
that that is typically handled is that the Court
can see these documents, and they can be part of
the record.

However, they are not viewed by anyone,

other than the Court and counsel, and of course,
the Respondents. 1In terms of this particular
witness being able to see that, there is a problem
with this witness being able to gsee these

confidential business information documents, unless

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883
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you waive that.

In any decision which I would issue in this

case -- What happens is that the decision for the
public's eye, when it comes to the part of the
decision where I'm discussing this, there's a
bracket, and it says CBI information deleted. In
other words, this would not be subject to viewing
by the public.

And then alsgo, I have to deal with the

question of -- This is all before I hear from you
folks, from the Resﬁondents 

These three individuals from the back of the
court room, I don't know if they're EPA officials
or who they are. They would be bound by any CBI
information disclosure, as well.

Are you threé individuals with EPA?

WITNESSES: Yes.

JUDGE MORAN: You all have the CRI
training? It's an annual training requirement.
You have all had that? You're all clear?

MK, LELFER® ¥Ye5.

MR. LESHER: Yes.

JUDGE MORAN: All clear for CBI?

MS. HUGHES: I haven't for guite some time.

JUDGE MORAN: Okay. I don't know what your

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883
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il role is in this proceeding, but any discussion of

2 the CBI material, you have to leave the court room

3 for that, and the same would be true with

4 Mr. Uthlaut, as far as I'm concerned.

5 Before I hear from you, counsel, I want to

6 hear what Respondents have to say about this issue

7 or these exhibits.

8 MR. K. KASTENDIECK: We wouid be williling B0
S waive the confidentiality agreement.

10 | JUDGE MORAN: Okay. For purposes of this

11 hearing.

12 MR. K. KASTENDIECK: Yes, for purposes of

13 the hearing.

14 JUDGE MORAN: All right. 1In terms of any

15 decision I may issue, are you requesting that my

16 decision have the CBI deletion that I referred to?

17 MR. K. KASTENDIECK: Yes. We would prefer

18 to have the CBI deletion on the public record.

19 JUDGE MORAN: Okay. And do you have any

20 objection to -- I don't know how counsgel intends to
21 use these documents, but do you have any objection

22 g -

23 You're a state employee; correct?

24 A: Yesg,

25 JUDGE MORAN: Yes. -- to the state employee

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883
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seeing this CBRI material?

MR. KASTENDIECK: No.

JUDGE MORAN: You do not.

All right. Counsel, do you have anything
you want to say about this matter?

MR. THOMAS: Just one thing I would like to
draw to your attention. These documents were
collected by Mr. Uthlauti

JUDGE MORAN: ERight. But we're in an EPA
proceeding, and there has been a claim of
confidential business information} which has been
walived, and it's been waived as regards to this
witness, as well, so we don't have a problem in
this particular case.

My decision will blank out any references at

least -- At least -- I want you to understand that
if this case gets appealed, then the Environmental
Appeals Board, which is this body above me that
reviews decisions that are appealed, they get to
see this, but they do the same thing. When théy
issue their decision, if there is such a decision,
they do the same thing I described, which is, they
put CBI material deleted.

So everyone reads it except the public, but

the EPA officials, the courts, review bodies, they

Gore Perry Gateway & Lipa  St. Louis, MO
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get to see it. Obviously, they have to see it, in
order tc make an intelligent assessment of what
they have in front of them. Right?

MR. K. KASTENDIECK: Right.

JUDGE MORAN: So I want to ask this one lady
in the back of the court room te excuse herself,
and we'll let you back in after we have dealt with
this.

MS. HUGHES: Okavy.

JUDGE MORAN: Okay.

MR. THOMAS: Your Honor, at this time, B
would like to present to Mr. Uthlaut what has been
marked as -- Well, 1t was not marked in the
original pre-hearing, because it was never stamped,
but this is Complainant's Exhibit 3.

JUDGE MORAN: You're not going to bring them
all up at once, three, four and five?

MR. THOMAS: Yes, Your Honor.

JUDGE MORAN: OIf the record.

(Thereupon, an off-the-record discussion was
had.)

JUDGE MORAN: Let me just -- Now, let me
just speak to the Respondents about this. I assume
what the EPA wants to do here is, they are trying

to introduce invoices to show that you sold Root

Gore Perry Gateway & Lipa St. Louis, MO
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Eater to fhe people described on these 3, 4, and
By
Is that right, Mr. Thomag?

MR. THOMAS: That's correct, Your Honor.

JUDGE MORAN: And what you both can do --
You're not attorneys, so I'm trying just to help
you out on this. If you agree that these are
dfturate coplies ol inveices, bthe terw dg, you can
stipulate that these are what they appear to be,
and they can be just entered into the record by
stipulation,‘without this witness being involved,
as Complainant's Exhibits 3, 4 and 5, unless you
have an issue, unless you gay, no, these feally
aren't our invoices, or this ies not the right
company. Any guestions you have like that, tell me
about it‘

MR. K. KASTENDIECK: I would like to
stipulate that these are invoices, correct and
truae.

JUDGE MORAN: All right. 1In other words,
Just as one example, the first one is to the City
o f Cewvingbon.

MR. K. KASTENDIECK: Correct.

JUDGE MORAN: Okay. B8Sco I want the parties

to look at this, just to speed this along, so we
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can get to the heart of the igssues in this case.
Conplalngnt™s EXhibit 3 49 an ilnvedve te the City
of Covington, and this was a date of -- What's the
date on here, counsel? 1/10/027
Is that right, Respondent? That's when it
was shipped, anyway.

MR. THOMAS: Yesg, 1/10/02,

JUDGE MORAN: Do you agree,
Mr. Kastendieck?

MR. K. KASTENDIECK: Yes.

JUDGE MORAN: Okay. And the second exhibit,
or EPA Exhibit 4, this is to Hoisington City, and
that has a shipping date of 6/13/02.

MR. K. KASTENDIECK: That's correct.

JUDGE MORAN: And the last cne i1s to the
City of Lucas, shipping date 1/10/02, and you agree
with that, gir?

MR. K. KASTENDIECK: Yeg.

JUDGE MORAN: So you're moving for the
introduction without objection, by stipulation for
Complainant's Exhibits 3, 4 and 5°?

MR. THOMAS: Yes, Your Honor.

JUDGE MORAN: Those exhibits are admitted.

Q: (By Mr. Thomas) Mr. Uthlaut, at the

conclusion of your inspection in September, did you
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tender to Mr. Kastendieck to receive samples?
A: Yes, I did.

MR. THOMAS: Your Honor, at this time, I
would like to show the witness what has been marked
as Complainant™s Bxhiblt 6.

JUDGE MORAN: Okay. There is no CRBI igsgue
on this one?

MR. THOMAS: No, Your Honor.

JUDGE MORAN: Okay. And just before you
continue, Mr. Thomas, just let me be clear with the
EPA, you did not give the court reporter a copy of
Exhibite 3, 4, and 5; correct?

MR . DUDDING: Right. We did not giverthe
court reporter a copy.

JUDGE MORAN: Okay.

Welcome back.

Q: (By Mr. Thomas) Mr. Uthlaut, you'wve had an
opportunity to review the document?

A Yes, I have.

Q: And could you read what the top of that
document states? Investigation statement?

A: Yeg, it does.

Q: Was this document signed?

A: Yes, it was.

Q: By whom?
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A: By Mr. Kastendieck and myself.

Q: Which Kastendieck?

A: Karlan.

MR. THOMAS: Your Honor, Complainants move
to admit what is marked as Complainant's Exhibit 6.

JUDGE MORAN: Every time they do that,
Respondents, then you have to tell me if you have
an cbhijection er not.

MR. K. KASBTENDIECK: No objection; Your
HOLbE.,

JUDGE MORAN¥ Okay.- Plaintiff's Exhibit &
is admitted.

Q: (By Mr. Thomas) Mr. Kastendieck -- Strike
that. I'm sorry. Mr. Uthlaut, you testified that
in 1999% and 2002, you visited and inspected the
Respondent's facility?

A: Yes, I did.

Q: For what purpocse?

A: To conduct an investigation of the Root
Eater product.

Q: Did you prepare a statement or report of
your investigations?

A: Yeg, I did.

MR. THOMAS: Your Honor, I wcoculd -- Let me

go back a bit.
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Q: (By Mr. Thomas) Mr. Uthlaut, at the
conclusion of your inspection in September of 2000,
did you tender to Mr. Kastendieck --

MR. DUDDING: 2002 .

Q: (By Mr. Thomas) 2002 . -- to receive
samples from him?

A: Yes, I did.

MR. THOMAS: At this time, Your Honor, I
would like to hand to the witness what is marked
Comp.lainant s BExhibit 7 for identifidation.

JUDGE MORAN: Ckavy.

Q: (By Mr. Thomas) Have you had enough time to
look at that, Mr. Uthlaut?

A Yes.

Q: Could you read what it says? It says
recelpt for samples?

A: Yes, it does.

Q: Is this document signed?

A: Yes, it was, by both Mr. Karlan Kastendieck
and by myself.

MR. THOMAS: Your Honor, at this time,
Complainants move for the admission of the receipt
for samples that's been marked as Complainant's
Exhibit 7.

MR. K. KASTENDIECK: No objection, Your

Gore Perry Gateway & Lipa  St. Louis, MO
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- Honor.

2 JUDGE MORAN: Okay. Complainant's Exhibit 7
3 is admitted. Let me just ask him a couple of

4 questions about this. Let's bring this down to the

5 geal world. ¥You'me dm thedr faedility,

6 Mr. Uthlaut. Is that right?

7 A: Yes,

8 JUDGE MORAN: And what do they give you?

S Just a label, or do they give you a sample of the

10 particular product, as well? What did you actually

11 get for this? What is this receipt for?

12 A: I collected a copy of the labeling and the
13 sales records.
14 JUDGE MORAN: You didn't receive the

15 product?

16 A No.
17 JUDGE MORAN: And so the first thing here,
18 where it says, documentation, including labeling,

19 that's the first thing that it's referring to

20 there, and then the second thing you received in

21 this receipt 18 a sales record?

22 A Yes.

23 JUDGE MORAN: The sales record isn't here.
24 This i1s just a document that you received fhe sales
25 record. This isn't the actual sales record, it's
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just your --

A: No. This is the receipt for the samples
that I had collected from them.

JUDGE MORAN : But again, those samples
consisted of documents only and the label?

A: Yes.

JUDGE MORAN: All right. Thank you.
Go ahead, Mr. Thomas.

Q: (By Mr. Thomag) Mr. Uthlaut, at the
conclusion and termination of your inspection,
ingpections in 19299 and 2002, did you prepére
reports --

A: Yeg, I did.

Q: -- of your investigation?

A Yes.

Q: Mr. Uthlaut, at this time, I would like to
show you what have been marked as Complainant's
Exhibit 8 and 9 for identification.

JUDGE MORAN: While the witness is reading
that, I just want to speak to‘the Respondents. Of
course, you saw these documents as part of the
prehearing exchange; right?

MR. K. KASTENDIECK: Yesg, Your Honor.

JUDGE MORAN: Okavy.

Q: (By Mr. Thomas) Mr. Uthlaut, you have
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exaﬁined the documents marked as Exhibits 8 and 9°?

A Yes.

Q: Were these documents that you prepared after
the conclusion of your inspection in 1999 and the
year 20027

A: Correct.

MR . THOMAS: Your Honorxr, at this time,
Complainant moves for the admission of
Complainant's Exhibits 8 and 9.

MR. K. KASTENDIECK: No objection, Your
Honor. k

JUDGE MORAN: Complainant's Exhibits 8 and 9
are admitted. R

Q: (By Mr. Thomas) Mr. Uthlaut, upon the
eonmpletion of your inepevbtion, compilatdien, 511 ofF
the rest, did you do anything with the material
that you got?

A: After I completed my reports, I forwarded my
narrative and the samples I collected to my office
in Jefferson City.

MR. THOMAS: Thank you. ©No further
gquestions of this witness at this time, Your Honor.

JUDGE MORAN: All right. This is your
opportunity, Respondents, to ask any gquestions that

you wish of Mr. Uthlaut.
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MR. K. KASTENDIECK: Yes, I do have some
gquestions, Your Honor.
QUESTIONS BY MR. K. KASTENDIECK:

Q: Mr. Uthlaut, on your original visit, on May
11, 1999, it was our understanding that it was your
opinion that these labels constituted a pesticidal
claim; 18 that correct?

A: I believe there was wording on the label
that would be considered a pesticidal claim, yes.

-JUDGE MORAN: Let me just stop you there. I
ask questioﬁs when i need to. But the Respondent's
guegtion was, was that your opinion in 19997

A: Yes.

JUDGE MORAN: Okavy.

Qs (By Mr. K. Kastendieck) And was that your
personal opinion, or was that as an EPA
representative, or as -- Are you an employee of
the Missouri Department of Natural Resources? TIs
thHakt Correck?

A: No, that is not. I am employed with the
Missouri Department of Agriculture.

Q: I stand corrected. It was our understanding
at that time that we would receive at least from
your initial exclamation that it was your opinion

that the product made pesticidal claims, that we
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would receive something in writing to that effect,
but we never did.

MR. THOMAS: Objection, Yoﬁr Honor.

JUDGE MORAN: Okay. You know what you have
tc do -- That's fine. This is an administrative
hearing, and we have some leeway in terms of the
formality here. But you have to end those thoughts
with a question, much like, what's that show,
jeopardy, where you say, you know, is that correct,
or you know, isn't that so.

So, in other words, four quesgstion right now
ig, didn't you agree to send us something in
writing, relative to this claim of pesticidal
cladms .

MR. K. KASTENDIECK: That's correct, Your
Honor.

JUDGE MORAN: Okay. So you say, isn't that
true. What about that, Mr. Uthlaut.

~A: I personally would not have sent anything.

JUDGE MORAN: ©No, but his guestion was, did

you agree to send something in writing?

A: No, I did not.

Q: (By Mr. K. Kastendieck) On your visit
September 12, 2002, or the report dated September

12, 2002, you again reiterated to me personally
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that it was your opinion and it was your opinion
from the previous visit that this product made
pesticidal claims; 1is that correct?

A Correadt,

Q: And again, I informed you that we had not
regedved arything din wribing: 18 that corrasty

MER. THOMAS: Objection, Your Honor. He icg
testifying.

JUDGE MORAN: Excuse me?

MR. THOMAS: He is testifying.

JUDGE MORAN:. No, I don't think so. He is
posing a gquestion and asking whether that is
correct. The last guestion was, did you ask again
for something in writing; is that right?

MR. K. KASTENDIECK: That's correct.

JUDGE MORAN: Do vou recall that
Mr. Kastendieck asked for something in writing from
you, sir?

A: I don't recall that he asked anything from
me in particular, personally, no.

JUDGE MORAN: Again, because you are pro se,
and you don't have an attorney here, I told you at
the outset on our conference call last week that
you have to some degree hamstrung your case,

because you didn't comply with the prehearing order
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and identify the documeﬁts Oor witnesses you
intended to present in your case. Now, that's
still true.

However, there 1s nothing restricting yow

after the EPA concludes its case from one of you
individuals in terms of rebuttal, of coming up to
the witness stand, if this is a point you want to
make, and stating your version of the facts, which
I assume would be that you would say something to
Ehe effeet that %eu did reguest mpowmetbhing in
writing from thig witness, énd S0 there is nothing
stopping you from doing that later on. Okay?

MR. K. KASTENDIECK: Okay. Thank you, Your
Honor.

JUDGE MORAN: So in other words, my point
ig, you may be dissatisfied with this witness'
answer, but that doesn't end the matter. You can
come up and say, this is my version of what
happéened, and that's in the mature of rebuttal, and
that's appropriate.

MR. K. KASTENDIECK: Okay. Then I have no
further gquestions, Your Honor.

JUDGE MORAN: Okay. I have a couple of
questions. I can ask questions in these

proceedings, as well.
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QUESTIONS BY JUDGE MORAN:

Q: And Mr. Uthlaut, I'm curious, when you came
out there in 1998, what prompted you te ghow pp =t
this facility? And this is the first time vyou
visited the facility?

A: Yes, 1t was.

Q: And what was the cause that you happened to
be out there on that day?

A: Again, this was a reqguest forwarded from the
EPA through my office to conduct an inspection of
the Root Eater product.

Q: It was specifically to deal with Root Eater
product?

A: Yeg, it was.

Q: And when yvou were at the Kastendieck's
facility, did you look at other products that this
company produced, if they do produce other
products, or was your investigation focused solely
on the one issue?

A: Sclely on the ocne issue, sir.

Q: And you say you had an opinion at that time,
that this product, the label made pesticidal
claims?

A Yes, Your Honor.

Q: And on what basis at that time, back in
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1999, and I assume subsequently, what was the basis
for your opinion that there were pesticidal claims
in your mind at that time?

Ax The pésticdidal =~ the wording on the labsl
indicating that it eliminated -- and I'm
generalizing or using my own words here.

Eliminated the roots and also had residual
setiviby.

Q: And in your mind, the terms eliminate or --
What was the other phrase you used?

A: Residual activity.

Q: Residual activity?

A: I'm not sure of that. I can look at the
labeling here, Your Honor. Removes the tree roots,
and the claim that it had -- that it coated the

walls of the system with insocluble copper,
resulting in long-term activity.

Q: And where does it say inscluble copper?

A: Over on the left-hand side of Exhibit 2, it
would be the second highlighted Root Bater.

Q: Oh, I see. Insoluble copper, okay. &And did
you have any -- Was this the first time you had
ever dealt with cupric sulfate, sir? Had you ever
heard of cupric sulfate before you came out there?

A: I don't believe that I had, no.
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Q: And were you advised before you went out
there, were you told that this was a pesticide, and
did that -- First of all, were you told that this
was a pesticide that you had to investigate, or
were you just told to investigate?

A: I don't recall the exact nature of the
reguest, but the request generally indicates that a
product was being manufactured that may be a
pesticide.

Q: And so is it fair to state that when you
went oﬁt there, you didn't know whether it was-a
pesticide, but that upon reading the label, vyou
concluded it was a pesticide?

Az 1 didn't makKe any conelusiens, butk wy
opinion was that the EPA would believe that those
were pesticidal claims.

Q: It wasn't your interpretation, it was your
anticipation of what EPA might think of these
claims?

A: UCorrect.

Q: Okay. And did you tell me -- You said this
was the first time you had ever dealt with cupric
shllatey LB EhBt Fighe?

A: I believe that would be correct. I may have

seen that active ingredient in other products. I
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couldn't say one way or the other for certain.

Q: Do you know whether cupric sulfate is the
tedhnienl term for imnsoluble copper, 6¥ ig it
something else?

A I have no idea, Your Honor.

Q: And so in forming your opinion or at least
your tentative idea that this might be a pesticide,
were you influenced by the words insoluble copper
and not by cupric sulfate?

A I believe that would be correct, Your Honor.

JUﬁGE MORAﬁ: All right. Those are all the
guestionsg I have.

Do you have any octher questions you would
like to ask?

MR. K. KASTENDIECK: I would like to make
one statement. Cupric sulfate is a fancy way of
saying copper sulfate. It's a common name for that
ingredient.

JUDGE MORAN: That's fine. But you will
have to do that in a more formal sense, if you take
the stand later on. I can always look that up and
determine judicial notice of some fact like that.

JUDGE MORAN: Okay. Any other guestions on
redirect, counsel?

MR. THOMAS: Yes, Your Honor.
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QUESTIONS BY MR. THOMAS:
Q: Mr. Uthlaut, I think you stated that you

have been an inspector for about fourteen - -

A: Fourteen and a half years, sir.

Q: Was this your first inspection?

A: No.

Q: First two inspectiong?

A: Pardon me?

Q: Was this your first two inspections?

A No.

Q: How many had.you inspected over the years?

A: Hundreds.

Q: Hundreds of them. When you received
notices, I'm assuming you did, to inspect, how did
you know where to go?

A: The request indicates the location of where
I'm to do the inspection and the product which I'm
to inspect.

Q: Who do you usually get those orders from?

A: They were forwarded to me from my
enforcement manager in Jeff City from EPA.

Q: 50 you get these notices, you're instructed
to go, and you go out and do the inspection?

A Correct;

Q: Mr. Uthlaut, you're not an expert in the
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area of chemistry, biecleogy, or anything like that,
are you?

A: No, I would not say I am.

Q: What you have done is an inspection. Is it
fair to say that vou gathered facts?

A Yegs, I did, sir.

Q: And is it -- Do you lend yvour opinicn to
information that you gained during the course of
inspections?

A: During the course of inspection, I will
often inform the parties I ém dealiﬁg with cf areas
of concern that I am able to identify for their
benefit.

Q: Okay. So any suggesgtion or statement that
you make usually is from the benefit of your notice
of something that you may think?

A: CiomrEee E

Q: In this situation, drawing to their
attention things on the label?

A Yes.

Q: I think earlier you testified or stated that
you suggested that the EPA be contacted?

A: Correct.

Q: Was that based on perhaps that maybe there

might be a problem with the labeling?
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A That would be correct, sir.

Q: In thisg case, wag it your tendency or
position that you were allowing or giving the
Respondents the opportunity to seek guidance from
the EPA?

A: That would be correct, ves.

MR. THOMAS: No further guestions, Your
Honcr.

JUDGE MORAN: Any other guestions?

MR. XK. KASTENDIECK: ©No, Your Honor.

JUDGE MORAN: All right. ‘Then, you're
excused, Mr. Uthlaut. Thank you.

MR. THOMAS: Your Honor, before Complainant
calls 1ts next witnessg, I would ask the Court's
permission, that the Court would take judicial
notice of Paragraph 6 through 15 of the complaint,
and these are the laws of FIFRA, definitions.

JUDGE MORAN: Yes, and you're referring to
the various sections of the Federal Insecticide,

Fungicide and Rodenticide Act, which the first one

in Paragraph 6 refers to 7 U.S.C., which of course
stands for United States Code, 136 -- Section
136 (T) . Is that right, counsel?

MR. THOMAS: That's right, Your Honor.

JUDGE MORAN: All right. There's no need to
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1 do that, but yes, I would -- There can't be any

2 objection to that, unless you have an objection

3 that those are incorrect representations as to what
< is found at those sections of the code.

5 MR. K. KASTENDIECK: I have no objections,
S Your Honor.

7 JUDGE MCRAN: All right, counsel, that's

8 done .

9 MR. THOMAS: I would like to call the second
10 witness. I'll call Mr. Mark Lesher.

11 JUDGE MORAN: Mark Lesgher?

12 MR . THOMAS: Yes, Your Honor.

13 JUDGE MORAN: Good morning. Raise your

14 right hand, please. Do you solemnly swear to tell

15 the truth, the whole truth, and nothing but the

16 truth, so help you God?

17 MR. LESHER: Yes, I doc.

18 JUDGE MORAN: You have to speak up now, and
19 state your name and spell it for the court

20 reporter, please, sir.

21 MR. LESHER: My name is Mark K. Lesher.

22 MR. DUDDING: I'm going to guestion the

23 witness, Your Honor.

24 JUDGE MORAN: Sure. Go ahead. This is

25 Mr. Dudding speaking. Go ahead.
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1 MR. DUDDING: Thank you, Your Hoﬁor.

2 QUESTIONS BY MR. DUDDING:

3 Q: You'wve stated your name for the record.

4 Where are you employed, Mr. Lesgsher?

5 A: TI'm employed with the United States

& Environment Protection Agency, Region VII,

7 Pesticides Branch.

8 Q: How long have you been employed there?

9 A: Six years and two months.

10 @: And what is your position?

ik A: My position is case review officer. .I'm
12 also the pesticides publication contact and the

13 integrated pest management in schools contact.

14 Q: How long have you been in that -- I suppose,
15 those positions? How long have you been in the

16 position of case review officer, let me rephrase?
17 A: Six years and two months.

18 Q: Thank you. And what are your job duties as
19 case review officer?

20 A: My job as case review officer is to review
21 ingpecticn reportd Erom various marketplaece

22 inspections, producer inspections, and other

23 inspections done by our state lead agency

24 inspectors, employed by the department of

25 agriculture,
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Q: Were you asigned a document to review
regarding Mr. Uthlaut's September of 2002
inspection of FRM Chem, a.k.a. Industrial

Specialities?

A Yes, I was.
Q: What did those documents include?
A: Those documents included an inspection

report, notice of inspections, a receipt for
samples, invoices, and some various inspection
forms relating to the inspection.

Mﬁ. DUDDING: At this time, Your Honor, i
would like to -- May the witness be handed a copy
of Exhibit 27

JUDGE MORAN: Sure.

0 (By Mr. Dudding) Mr. Lesher, can you
identify that? Can you identify that document?

A: This is the label of the product known as
Root Eater.

Q: Was that included in the documents submitted
to you when you were assigned to Mr. Uthlaut's
September 2002 inspection report?

A: Yes, 1t was.

Q: Upon your initial review of those documents,
did you make any determination or take any action?

A: From looking at the label, I noticed several
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1 items that caught my attention to the fact that

2 this product may not be a registered pesgticide and
3 it was making pesticidal claims.

4 The fact that it says 1t removes tree roots

5 without damage to sewage systems, that it also

6 removes undesirable fungili and symbiotic organisms
7 whose growth is promoted by root obstruction, tells
8 me that those are pesticidal claims.

S I noticed that there was no registration

10 number, no EPA egtablishment number on the label.
11 There was no aﬁproPriate warning or signal word on
12 the label for this particular product, and it was
13 missing first aid statements.

14 Q: What is the active ingredient of this?

15 A: The active ingredient is known as copper

16 sulfate.

17 Q: Did that -- Did that provide a further

18 basis for raising a red flag to you?

19 A: That is a known pesticide ingredient that

20 has some toxicity.

21 Q: What actions did you take after your review?
22 A: After my review, I drafted what we call an
23 enforcement case review memo. This was sent to EPA
24 headguarters to confirm my suspicions of 1t being a
25 violative product.
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0: DRid you sénd any supporting material along
with that memorandum?

A: Yeg. I sent a copy o0f the entire case file,
that included thisg label.

Q: And did you get an assessment from
headguarters?

A: Yegs, I did.

Q: Thank yvou. 2&And what was that assegsment
regarding this product, Root Eater?

A: That assessment said that this label was
making pesticidal claims, and it was misbranded,
and it should be registered as a pesticide product.

Q: Was the file freturned to you upon
assessment?

P Yeg.

Q: What did you do next?

A: My next step was to draft an administrative

giwid complaint.

Q: And how many counts were in the complaint?
A: Three counts.
Q: Did you note the statutory violations in

this complaint?
A: Yes, I did.
Q: 2And what were those?
A

FIFRA Section 12({(a) (1) (A) for distribution
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of an unregistered pesticide, and FIFRA Section
12 (1) (a) (E) for distribution of a misbranded

pesticide.

Q: Did EPA assess a penalty in this complaint?
A: Yes.

Q: And wag 1t based on three counts?

A It was based on the three counts.

Q: And what policy, what procedure is in place

-- I'm sorry. Did EPA policy guide you in
assessing those penalty amounts?

A: Yes. FIFRA Sectioﬁ 14 of the statute of
criteria for figuring penalties and what we call
the ERP or enforcement response policy is used ag a
guideline in determining the penalty.

Q: What was the amount of the penally,

Mr. Lesher?

A: The penalty for each count was $5,500. Lit
added up to a total of $16,500.

Q: $16,500. Does the EPA policy provide for
variations in the penalty amounts calculated, based
on the size of the business that is being
penalized?

A: Yeg, it does.

Q: How wasg that assessed?

A: Respondents' businesses are placed in

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883




DepoSeript

10

11

12

~13

14

15

16

17

18

Lo

20

21

22

23

24

25

48

different categories based on the éize of their
business, and that is figured by examining their
gross annual sales.

This was provided to me by our regional

counsel, through what we call the Dun and
Bradstreet reports. This report indicated to me
that Respondent's business exceeded one million
dollars in annual gross sales that prior vear.

Q: And so are there different categories that a
buginess will fall in, based on the size of
business?

A: Correct. According to that amount of money
made in that prior year, I placed the Respondent in
category number one.

Q: Number one out of how many categories? I
apologize if you already said this, but I didn't
guite catch it.

A: There are two categories. Category one, if
their annual sales are lesg than a million dollars
-- or categery two if they are legs than a million
dollars. Category one if they are above one
million dollars.

Q: Thank you. When you calculate the penalty
amount for a violation, do you consider any

criteria, other than the size of the company?
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A: Yes, we do.
Q: Where is that process laid out?
A: That process is also laid out in the

enforcement case or enforcement response policy
known as the gravity levels. There are five
different categories. The toxicity level, the
affect to human health, the affect to the
environment, the violative history, and the
culpability.

Q: You consider these five different categories
ag it épplies to Root Eater, by FRM Chem? »

A Yes.

Q@: Can you explain the ranking or rating or
assessment you gave in each of those categories,
and lead us through your thought procesgs?

A: Yeg. The first category, toxieity, that's
baged on two levels, category one and category
two. Category one being the highest level.

Any pesticide that contains copper sulfate

Lhias relative toXieity and sheoilild have the warndng
label or the caution word -- Excuse me. The
warning danger on the label. 8o this puts Root
Eater in the category of toxicity level of a
category one, and thus, I assigned it the value of

two.
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Q: Based on the copper sulfate?

A: Based on the copper sulfate ingredient.

Q: Hcw is copper sulfate toxic?

A: Copper sulfate i1s toxic to humans, in the
fact that it can cause eye, skin, and respiratory
damage.

Q: What other criteria did you consider? You
salid harm to human health?

A: Harm to human health is based on a scale of
five to oné. I assigned a value of three, because
there waé a poteﬁtial for serious or widespread
danger to human health, due to the fact that copper
sulfate is toxic to eyes, skin and respiratory
tissue.

JUDGE MORAN: Let me just stop you here.
Mr. Lesher, the three refers to what category?
What were you evaluating when you came up with
three?

A: Harm to human health.

JUDGE MORAN: And how many categories of
harm to human health are there?

A: There are five levels.

JUDGE MORAN: So this is a middle level?

A: This is a middle level.

JUDGE MORAN: Okay. Go ahead.
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Q: (By Mr. Dudding) The pesticide toxicity,
you assigned it a two?

A Yes.

Q: And human health, three. How about
environmental harm?

A: Environmental harm, that is also based on a
scale of one to five. I assigned a value of three
because there was a potential for serious or
widespread environmental harm, based on the fact
that copper sulfate is toxic to fish, many
invertebrates, iﬁcluding honey bees, other insects,
and other wildlife.

Q: You have two more. Compliance histdry and
culpability were the remaining two. Can you tell
us your thought process on thoge?

A: The next category was violative history.
That was based on a scale of, I believe, five to
zero, as well. In this case, the Respondent had no
prior violative history, so I assigned it a value
of zero.

Q¢ And é¢ulpabdldity?

A Culpability, that has a scale from zero to
two -- or zerc to four, excuse me. In this case,

I assigned it a value of two, based on the fact

that I thought the violation was caused by
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negligence.
JUDGE MORAN: It could have gone up to a
four?
Be Yes.
MBE. DUDDING: I didn't mean te Iinterrupt
you, Your Honor.

JUDGE MORAN: I'm done with my questioning.

Go ahead.
MR. DUDDING: I was making sure.
Q: (By Mr. Dudding) So you have the five
factors and values aésigned to each one. How do

you consider those five factors together, together
with the size of the business and reaching your
penalty amount?

A: Those levels are added up together. They
added up to a value of ten. According to the
statutes in the FIFRA Section 14 and the
enfocrcement response pelicy, that is considered to
add up to a ten, and then we would assess a penalty
with no penalty adjustments, thus I would assess
the penaliy for sach count wf 855,500, azg the bhaas
penalty amount. Added together, that would amount
to 516,500 -- $16,500 for the total penalty.

Q: Did you put the penalty calculation process

in writing?
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A: Yesg, I did.

MR. DUDDING: At this time, Your Honor, I
would like to show the witness a document that's
marked as attachment A in the prehearing exchange.

JUDGE MORAN: Okay. And Respondents, vou
saw this document that he's referring to; right, in
part of the preparing hearing exchange?

MR. K. KASTENDIECK: Yes.

JUDGE MORAN: This is a document that's
dated April 15, 2004, counsel? Counsel, this 1s a
document that's dated April 15, éOO4?

MR. DUDDING: Yes, 1t isg.

Q: (By Mr. Dudding) Have you had a chance to
acquaint yourself with the document?

A Yes.

Q: And can you identify this document?

A: Yes. This is the penalty calculation memo
that I drafted and sent to our attorney, Office of
Regional Counsel, Rupert Thomas.

Q: And this is -- This memorializes the
process that you just explained to me; correct?

A Y@ «

MR. DUDDING: At this time, Your Honor, I
would like to move to place this document labeled

Attachment A into evidence as Exhibit 10.

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883




DepSeript

10

11l

ity

L3

14

15

16

17

18

12

20

21

22

23

24

25

54

JUDGE MORAN: Any objection?

MR. K. KASTENDIECK: No objections, Your
Honor .

JUDGE MORAN: Okay. Attachment A, which it
was formerly denominated as, 1s now listed as
Complainants's Exhibit 10. It's admitted.

MR. DUDDING: Your Honor, I have no further
guestions for the witness at this point.

JUDGE MORAN: Okay. This is your
opportunity to ask guestions of this witness, sir.

MR. K. KASTENDIECK: Yeg, Yo;r Honor.

QUESTIONS BY MR. KASTENDIECK:

Q: Mr. Lesher, are ybu very familiar with
copper sulfate?

A: Yes, I am.

Q: Are yvou aware that it is on the Food and
Drug Administration's list of GRAS substances,
generally recognized as safe?

A: Yes.

JUDGE MORAN: Just so we are clear on the
recerd, I didn't get that first one. When vou sgay
GRAS, that's an acreonym that stands for?

MR. K. KASTENDIECK: Generally recognized ad
safe.

Q: (By Mr. K. Kastendieck) And that copper
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sulfate 18 used in such things as baby formuia and
cattle feeds?
JUDGE MORAN: Are ycu aware of that?
A: Yes, I'm aware of that.
MR. K. KASTENDIECK: No further guestions.
JUDGE MORAN: I have a couple of guestions
to ask of this witnesgs.
QUESTIONS BY JUDGE MORAN:

Q: Mr. LeSher, am I correct that when you came
up with this penalty calculation, is it not correct
that-for each of these three counts, EPA is seeking
the maximum penalty?

Al Yes.

Q: So that for the total of the three counts,
EPA is seeking the maximum amount that they could
seek for these particular violations?

A Yes.

Q: And the letter, dated April 15, 2004, the
memorandum which is from you to Mr. Thomas, Exhibit
10, you indicated, sir, that prior to that, you
made an ingquiry, apparently in writing, to EPA,
asking for some guidance about your suspicions
about this particular prodﬁct?

A Yes, I did.

Q: And do you have the copy of that letter that
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| you sent which preceded this April 15th document?

2 A: I have it. I believe it's part of the case

3 file.

4 JUDGE MORAN: Okay. Well, that has not been
5 introduced intc evidence.

6 MR. THOMAS: That was not introduced. The

7 Judge 1s talking about a letter of transmittal that
8 was sent. No, it's not been a part of --
g Qs (By Judge Moran) All right. But my
10 understanding is, sir, that what preceded Exhibit
11 10 was an aftempt by yvyou to get some upper level
12 guidance as to your view of this particular label.
13 Is that fair?
14 A: Y¥es:
15 Q: And so would it also be fair toc state that
16 by the fact that you sent such a letter, you, at a
1% minimum, wanted some reassurance from upper level

18 people, or . in fact, perhaps,; that you had some

19 uncertainty as to whether you were dealing with a
20 violation or not. 1Is that a fair

=1 characterization?

22 In other words, you didn't just act and

23 begin drafting the complaint. First, you sent
24 something to higher level people to express your

25 concerns and to try and get some feedback; is that
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rilght ¥

A: Yes. I wanted to confirm my suspicions of
it being a violative product.

Q: Okay. And this is part of your case file,

which I assume you have here today?

A: Yes, I believe so.
JUDGE MORAN: And is there any -- Doeg the
EPA have any problems with presenting -- I would

like to see the letter from Mr. Lesher that he sent
that preceded the April 15th document. Isg there
any sort of privilége oF sémething?

MR. THOMAS: No, Your Honor. If he has a
copy of that letter -- I don't know. Do you have a
copy of vour letter?

A: Yes, I have a copy of it in the original
case file.

MR. THOMAS: That was sent --

JUDGE MORAN: And that would have preceded
the April 15th document?

A Yes.

JUDGE MORAN: And I make no bones about it,
the reason for my inquiry about this is, to be fair
to the Respondents here -- Because part of my role
is to make sure there is a fair determination here,

is, I want to see this document to determine
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whether, in fact, EPA enfertained some or harbored
some guestions about whether they had a violation
here or not.

It seems to me that if EPA entertained some
questions about it, that it wasn't an open and shut
crystal clear issue, that there wouldn't have been
any need to get reassurance from upper level
pecple.

If that's the case, and I won't know until I

see that document -- If that's the case, then it
also seems that if I accept fhat there has been
pesticidal violations here, it seems to be a fair
consideration that if EPA had some doubts,; theh
perhaps it was reasonable for the Respondents to
have some doubts, and that couwld factor inte an

appropriate penalty.

That's where I am coming from. I'm not
playing any games about 1t. I just want to see
that document. Do you have any objections to that,

Respondents?

MR. K. KASTENDIECK: No objections, Your
hon.or .

JUDGE MORAN: Go ahead.

MR. THOMAS: The EPA has no objection to

submitting that letter to you.
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i JUDGE MORAN: Okay. Why don't we pause in

2 the proceedings, and why don't you get that.

3 A: All right.

4 JUDGE MORAN: And then what we'll need to do
5 ig, we'll need to make copies of it for myself, for

6 yourself, and for the Respondents. 80 we're going

7 to go off the record while we do that.

8 (Thereupon, a recesg was had.)
9 JUDGE MORAN: At my reguest, we now have a

10 document which 18 entitled memorandum. It's dated

11 July 9, 2003, from the witnessgs on the stand.

12 Q: (By Judge Moran) Mr. Lesher, do you have
" 13 that document in front of you, sir ?

14 A: Yes, I do.

15 Q: And for purposes of identification, I'm
16 golng to == I'm geoling to list thig ag BExhibit 11.

17 And Mr. Lesher, i1s this the doecument that you

18 referred to when you sent questions to EPA for this
19 reguest for enforcement case review?

20 A: Yes, 1t 1is.

21 Q: And this document appears to be simply a

22 form; is that right?

23 A Yes.
24 Q: And it has no particular reference to this
25 case 1n terms of any statements by you, other than
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you have marked an X in certain boxes; is that
right?

A: Yes. I also drafted the comments section,
next to where it says other.

Q: Oh, okavy. I see. And g0 at the bottcecm of
that, you state, it aﬁpears that this product makes
pesticidal claims and is not registered with the
EPA; Pleasge confirm. Ig that right?

A: That'sg correct.

Q: And so would it be fair to state that by the
fact that you asked for confirmation and.that you
state it appears -- for instance, you didn't state
this product makes pesticidal claims, that that
evidences at least some degree of BHOErtE1IAlY 8F =
gquestion in your mind as to whether you had a case
here or not. Is that Ffair?

A: In my mind, I thought we had violations
here. It is standard procedure for us to confirm
our suspicions by sending an enforcement case
review to headguarters.

Q: Okay. Let me ask you this question. Does a
letter like this go out in every single instance
when you're faced with thisg?

In other words, let's assume that vou have a

product that unquestionably is a pesticide. Would
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you still send a letter like thig, gir, and say —-
For instance, help me out here. There's a
product that is now taken off of the market, but
it's used to kill bugs on lawns. It was
manufactured by Ortho and some others. Diazinon or
something? Do you want to‘help me out with the
name of that?

MR. K. KASTENDIECK: Dursban.

JUDGE MORAN: Dursban. Hello, who gaid

that?
MR. K. KASTENDIECK: I'did.
JUDGE MORAN: Dursban.
Q: (By Judge Moran) Now, you have heard of

Dursban?

A: Yes.
Q: Okay. 8So here's my guestion. Assume
hypothetically that if you went to -- vyou received

information from the state review person, and you
had someone gelling Dursban or whatever the proper
-- That's just the brand name, but the chemical
name, would you still have sent a letter with this
personal type, saying, this appears to make --
this appears to make pesticidal claims and is not
registered, or would you avoid that step and just

proceed on without that intermediate step?

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883




DepoSeripe

10

21

12

13

14

15

16

17

18

18

20

2:1.

22

23

24

25

62

A: In cases of pesticides thaﬁ lcok 1like they
should be registered and make pesticidal claims and
involve registration, we would send this
enforcement case review on to the registration
division of EPA headguarters.

Q: Right. But my guestion isg, 1f vou dealt
with this hypothetical, with Dursban, would it have
been vour practice to still say -- You have heard
of Dursban?

A Yes.

Q: You're aware of -- Is that the.product that
you cannot use anymore? Is that right?

A: Yes.

Q: So if you, under my hypothetical, dealt with
Dursban, would you still have said, it appears this
product makes pesticidal claims and is not
registered with the EPA. Please confirm. OCr would
you have said something stronger than that?

A: I would have confirmed my suspicions by
sending an enforcement case review to headquarters.

Q: Would you have used the same language you're
using here? 1In other words, do you say this every
time, sir?

A Yes.

Q: The same -- ©No matter what's involved, in
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1 e&ery case, even for Dursban, you would say the

2 same phraseology?

3 A: Yes.

4 Q: So that this particular phrase -- It appears
B that this product makes pesticidal claims and is

6 not registered with EPA. Please confirm. -- that
7 appears in every one of your letters that you have
8 sent for a request for an enforcement case review?
9 A I believe so, when 1t involves an

10 unregistered pesticide.

11 Q: Now, 1if I'm running an establishmenf, and
12 I'm producing a product, and my product contains
13 cupric sulfate, is there a place where I can go to
14 in the code of federal regulations, for example,
15 that will advise me as the owner of an

16 establishment, that cupric sulfate is something
17 that is a subject of regulation for pesticidal

18 gongerns?

19 Is there a source that I can go to as an

20 owner of a business, look it up, and know what I'm
21 supposed to do? I'm tfying to put myself in the
22 position of a producer of cupric sulfate, such as
23 this Root Eater product uses.

24 A: I believe that you can check the code of
25 federal regulations.
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Q: If I go to the code of federal regulatioﬂs,
if you know, what will I find? What will 1t tell
me ag an owner of an establishment about cupric
sulfate?

A I'd have to see that before I can comment on
1 E

Q: Can you state with any assurance that I
would find cupric sulfate listed in the code of
federal regulations, under the FIFRA regulations?

A: Under FIFRA, I'm not sure.

Q: it may not be there?

A I would have to look. I cannot comment if I
have never been able -- haven't seen it there.

Q: Okay. When yvou talk about the gsignal word,
vou noted that the label here says caution, and it
was yvour view that the label should have said
danger, instead of caution?

A Yes.

Q: Ckay. And explain to me the reascn why the
label should have said danger instead of caution.
You alluded to it, but explain to me why one is
more appropriate than the other, in this case.

A: In this case, copper sulfate ig in a lot of
other registered pesticides, and according to the

toxicologists in headguarters that have determined

Gore Perry Gateway & Lipa St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883




DepaSeript

10

11

12

15

14

15

16

17

18

19

20

21

22

23

24

25

65

the toxicology-levels, have determined that the
active ingredient copper sulfate is a toxic
material, because it can damage eyes, irritate
skin, and cause respiratory damage.

It's indicated that it was placed in the

toxicity level, the highest toxicity level, along
with what we call restricted use pesticides,
pesticides that are flammable or combustible, or
oneg that have chronic health effects.

Q: Okay. But I'm still not clear as to --
other than the wora danger, in place of the word
caution, what else does that convey, that is not
conveyed by caution? 1In other words, what in your
mind -- How is it that caution is insufficient as a
warning word, as opposed to -- 18 insufficient as
opposed to saying danger? I'm trying to appreciate
the difference here.

A: Right. Well, to me, the word danger
signifies that the substance is very harmful, and
if it's not used properly, danger can occur, and
people in the environment could be harmed. The
word caution, it states to me that it is still
somewhat dangerous, but not as dangerous. You
still have to use it carefully.

Q: Do you know, sir, whether the FIFRA Act --
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in other words, FIFRA, doesgs FIFRA itself -- I don't
know. Does FIFRA itself define danger versus
caution?

A I'm not sure.

Q: Do the regulations define danger versus
caution?

A: I'm not sure. I would think that the people
in the registration division could explain that
guestion better, since they're the ones who

determine the levels and the definitions of those

orders.

Q: Now, do you have an opinion, looking at the
label, which is Complainant's Exhibit 2 -- I would
like you to assume that there is -- Assume for the

sake of argument that this product had to be
registered. Let's assume for the sake of this
Question that it's a pesticide.
Mr. Lesher, if this label said danger on it,
and assume further that it had an EPA registration
number on it, would you have had any other issues
related to this label, or would it have passed
muster with the EPA?

A: I would still have some concerns since it
doesn't give the amount of the active ingredient.

We have no idea how concentrated the product is,
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case there is an accident or a problem.

Q: Okay. But in drafting the complaint, you
did not identify those as problems, did you?

A: I believe I did in the general allegations.

Q: But in terms of count one, count two and
count threev?

A: Well, those are incorporated into each
count .

Q: Okay. In terms of the remedy to deal with
the -- In terms of the precautiﬁns, in case of eye
contact, you see at the bottom of the label, would
EPA have required any other precautions to be added
to the -- to that phrase at the end of the label
that I'm referring to?

A: I would believe so. The first aid
instructions for most pesticides are much more
detailed than what's shown here.

Q: Are such first aid.instructions 8 parct wof
the label?

A: Yes, they are.

Q: And do you know whether, if one produces
cupric sulfate, is a there a source that an
individual or an enterprise can go to and determine

with certainty what should be included on that
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label?

A: Each chemical has what we call a material
safety data sheet that contains all of the chemical
information, all of the safety information, and
Erom those 22t of informetieon, cen dotbternine what
should be on your label.

Q: Right. But is there advice when you go to
that material data status sheets or safety sheets?

A: Material safety data sheet.

Q: Material safety data sheet. I have heard of
that actually. When you go to the matérial safety
data sheet, does it provide clear-cut information
as to what is to be on the label in terms of
precautions?

A Yes.

Q: And so you feel that that information should
have been included with the use of cupric sulfate?

A ¥eg .

JUDGE MORAN: I have no further guestions.
Do you have any gquestions you want to ask,
Mr. Kastendieck?

MR. K. KASTENDIECK: Yes. First of all, in
response to his answering the guestion regarding
the first aid instructions, EPA just recently,

vastly upgraded first aid instructions on
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registered labelsgs.

JUDGE MORAN: Is that correct, you have to
ask him.

MR. K. KASTENDIECK: Within the last éix
months, we received new label text copy masters
from the EPA with improved first aid instructions,
but prior to that, this was pretty typical of --

JUDGE MORAN: See, you're making an
assertion. You're not asking a question. You can
make that a part of your closing statement.

MR. K. KASTENDIECK: OCkay.

JUDGE MORAN: Do you have any guestions to
ask?

MR. K. KASTENDIECK: No, I have no
guestions.

JUDGE MORAN: Ycu could ask him, for
example, do you know whether EPA has recently
issued new instructions regarding labeling.

QUESTIONS BY MR. KASTENDIECK:
Q: Are you aware that EPA has issued new
regUulati6ns Fegarding first did labeling?
A Yes.
Q: And about what time frame did thosgse new
regulations become effective?

A: I cannot tell yvou the exact date. I know it
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was probaﬁly séveral years ago. I mean, within the
last two.years.

Q: Is it your experience with EPA, that when it
becomes effective at the EPA level that the EPA
gives formulators a certain period of time in which
to comply with the new regulations?

A: Yeag.

MR. K. KASTENDIECK: ©No further guestions,
Yowr Honor .
JUDGE MORAN: Any guestions on redireét?
MR . THOMAS: ¥Yes, Your Honor.
QUESTIONS BY MR. THOMAS:

Q: Mr. Lesher, earlier Mr. Kastendieck made a
statement about copper sulfate or cupric sulfate is
probably found in GRAS, and cattle, and so on. Was
it your contention that copper sulfate or cupric
sulfate doesn't exist within the food chain?

A: I believe it's in the food chain in small
guantities as a nutrient.

Q: So small guantities, perhaps it's allowed in
the food chain?

A Yes.

MR. K. KASTENDIECK: Objection, Your Honor.
By the term GRAS, I meant the acronym G-R-A-§,

which stands for generally recognized as safe. Not
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1. as grass in the green stuff on the lawn.

2 MR. THOMAS: All right.

3 JUDGE MORAN: Yes, that objection is

4 sustained.

5 Q: (By Mr. Thomas) Now, what was charged --
S Is there a difference in requirements between an

7 FDA regulation and an EPA regulation?

8 A: I believe so.

g Q: And in this situation, were you looking at

10 EPA regulations?

11 a: T Qas looking at EPA regulations.

12 Q: Earlier, sl8e, there was bestinony Ehat cams
13 cut in regards to your submission of reports to

14 headquarters for review?

15 A Yes.

16 Q: Do vou remember that?

17 A Yes.

18 Q: Is it customary for you to submit a

19 transmittal to EPA headguarters for confirmation?
20 A: Yes.

21 Q: When you made a submission, ig it based on
22 because you have a suspicion that there may be a

23 violation, or is it because of confirmation of what
24 you believe to be violation?

25 A: For confirmation of what I believe.
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Q:

Is this the first case that you made such a

submigsion?

A

€ =

No.

Earlier, the judge asked you about products

that probably were canceled, off the list,

preliibitéd Hob Lo be dald, and predusts that may

not be registered. If a product is barred from the

list, taken off the list, not to be registered,

wouldn't that be automatic that you would know that

that's a violation anyway?

A
Q:
A

Q:

Yes.
Becausge 1it's no longer a registered product?
Exactly.

If there is some concern or to get some

confirmation about a product being registered, it

18 customary before an action is filed for you to

submit something to headquarters, just to be sure?

A

Q:

Yes.

Is that part of the purpose, because you

don't want to go forward with a complaint that may

not be a violation?

A

Honor.

Yes.

MR. THOMAS: ©No further gquestions, Your

JUDGE MORAN: Okay. And so follow-up
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guestionsg from me.
QUESTIONS BY JUDGE MORAN:

Q: When you said you were looking, you said
Mr. Lesher, that you're relying upon EPA
regulations, but my understanding is that 1if I go
to the vast EPA regulations, that I would not be
able to find a'particular regulation addressing
cupric sulfate. Is that true?

A I'm not sure on that, if you could find a
specific regulation in FIFRA on each specific
chemical. That would be é questién I believe for
someone in the registration division that's more
familiar with their requirements.

JUDGE MORAN: Any further questions,

Mr. Kastendieck?

MR. K. KASTENDIECK: ©No further guestionsg,
Your Honor, but as an aside, I do have a copy of
the Food and Drug Administration CFR regarding
copper sulfate.

JUDGE MORAN: I will consider that. I'm not
sure what weight I'll give it, but if you want to
cite for me -- This is from the regulations or from
the statute?

MR. K. KASTENDIECK: From the CFR.

JUDGE MORAN: Okay. The Code of Federal
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1 Regulations.

2 MR. K. KASTENDIECK: Yes.

3 JUDGE MORAN: What I want vou tc do 1is, cite
4 it for me, and I'll take notice of that particular

5 section. Do you have the citation?

6 MR. K. KASTENDIECK: It's FDA HHS 184.1271 C

7 through D.

8 JUDGE MORAN: Right, but you say this is

S from a CFR. Typically, the way CFR works, there

10 will be something in front of that, that will say

1.4 like 37 or some number 1in front, énd then --

12 MR. K. KASTENDIECK: Yes, it is -- I don't

13 have the preceding page which lists the CFR book

14 number. I don't have the -- It does not make

15 reference on this page as to the exact book.

16 JUDGE MORAN: But the number you listed was
17 -- thig is again from the Department of

18 Agriculture, did you say?

19 MR. XK. KASTENDIECK: Food and Drug
20 Administration.
21 JUDGE MORAN: Food and Drug, I'm sorry. And

22 it's 184.1271, Subparagraphs C and D.
23 MR. K. KASTENDIECK: Correct.
24 JUDGE MORAN: And you don't have extra

25 copies gf that; I take 1it?
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MR. K. KASTENDIECK: No, I do not.

JUDGE MORAN: All right. What I would like
you to do is, let's say within a week from today's
hearing, I would like vou to send me the full
citation, which would be -- It will say scmething,
some number, and then CFR, and the number yvou just
referred to, and then you have tc tell EPA counsel
about that too. All right?

MR. K. KASTENDIECK: Yes,; Your Honor.

JUDGE MORAN: And then I can take notice of

that particular position. Again, I don't know what

weight it will have. I understand your point about

dE. I don't know what weight I can afford it in

this proceeding, but I certainly can take notice of
its existence. All right?

MR. K. KASTENDIECK: Yes.

JUDGE MORAN: Any further guestions?

MR. K. KASTENDIECK: N ; Youwr Heonen.

MR. THOMAS: No further guestions, Your
Horox .

JUDGE MORAN: 211 right. Thank vou,
Mr. Lesher, you're excused. 1Is everyone okay to
keep going here?

MR. THOMAS: That's okay with usg, Yocur

Heeriiao £
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MR. K. KASTENDIECK: Yes.

JUDGE MORAN: Okay. Let's move on.

MR. THOMAS: We're ready, Your Honor. el
call my next witness. The next witness is Kerry
Leifer.

JUDGE MORAN: Mr. Ledfer; ridight?

MR. LEIFER: Yeg,

JUDGE MORAN: Railse your right hand,
please. Do you solemnly swear to tell the truth,
the whole truth, and nothing but the truth, so help

yvou God?

MR. LEIFER: Yeg, I do.
JUDGE MORAN: Do as the other witnesses did,
sir. State your name and spell it for the court

reporter.
MR. LEIFER: My name 1s Kerry Brian Leifer,
K-E-R-R-Y B-R-I-A-N L-E-I-F-E-R.
JUDGE MORAN: Okay, counsel.
QUESTIONS BY MR. THCMAS:
Q: Mr. Leifer, are you employed?
A Yesg, I am.
Q: Who is your employer?
A: I'm emplcyed with the United States
Environmental Protection Agency.

Q: How long have you been employed with the
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EPA?

A: About eighteen years.

Q: What i1g vour title?

A: Currently, I'm a team leader in the
gemergency response branch of the regigtration
division of the EPA's office of pesticide program.
Prior to that, I was the acting chief of the
fungicide branch of the registration division.

Q: Mr. Leifer, what are some of the things that
your job entails?

A éur job in the EPA registration divisioﬁ is
concerned primarily, as the name suggests, with the
registration of pesticide products. We evaluate
products for registrability, issue registrations.
Certainly as part of that, we evaluate the label
for consistency with the applicable regulations,
etc. We also are involved in the evaluation of the
data that's required to support the registration of
d product.

Q: Mr. Leifer, do you have any formal education
beyond high school?

A: Yesgs, I do.

Q: Can you state that for us?

A: Formal education beyond high school would

include a degree in Chemistry from the University
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cof Maryland, a bachelors degree in chemistry, as
well as other advanced graduate training, and my
experience within the EPA's pesticide program,
which is seventeen plus years.

JUDGE MORAN: Did you say you have a masters
degree in chemistry?

A: Bachelors.

JUDGE MORAN: Did you say a masters degree
in anything?

A: No, I did not.

JUDQE MORAN: I'm sorry. I misheard you.

Q: (By Mr. Thomas) Do you have any additional
training dealing with the registration of
pesticide?

A: Yes. For the past seventeen years, I have
worked for the registratieon divigion of the EPa,
office of pesticide programs, and have been
involved intimately with the registration of
pesticides.

MR. THOMAS: Your Honor, I would move and
ask the court to certify this witness as an expert
witness.

JUDGE MORAN: For what purpose?

MR. THOMAS: Mr. Leifer, he wasg listed in

the prehearing exchange as such, and he is the
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person that made the review that may confirm that
the Root Eater is, in fact, a pesticide, and
therefore, it warrants a registration.

JUDGE MORAN: Do you have any objection?

MR. K. KASTENDIECK: No objection.

JUDGE MORAN: He's going to be an expert for
this limited subject, based upon his experience and
background. He is so denominated. Go ahead,
counsel.

Q: (By Mr. Thomas) Mr. Leifer, did you have an
occasion to review ——-You've been in dourt, and you
heard Mr. Lesher testify that he had submitted
documents, samples, for review by EPA
headguarters. Were you involved or have any
knowledge of the review of that submission?

A Yes.

Q: Did you review or concur with that
determination?

A: Yes, I did.

Q: Can you tell the Court what wasg the
determination?

A: The determination we made was that the
product by virtue of the pesticidal claims and
other information was indeed a pesticide and

subje¢ét to EPA registration. Furthermore. that
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there was not currently a registration for that
particul ar prodwet, accermding o owr records .

Q: Was thisg the first such review that you have
been involved with?

A: No, 1t was not.

Q: I take it then -- How many have you been
involved with?

&z In berms of evalwuating products for
registrability, hundreds, if not thousands.

Q: Mr. Leifer, how did EPA headgquarters or you
arrive to meet that deterﬁination, that this
produel warrantfed the registraticn?

A: We went through a number of steps in the
process. First and foremost, when we look at a
product to determine whether or not it meets the
definition of a pegticide, is to consider the
actual label claim, and what we're looking to see
is whether or not the claim is made that would
oo l¥e preventing, wrepelling, mitigatimg, or
destroying any pests. So, first, we look at the
types of claims that are made regarding the prevent
repel, mitigate, or destroy aspect, and then we
consider whether or not there is a pesgst involved.
That's the primary focus.

We also consider the product composition, in
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terms of components that afe in the product, but
are not recognized, 1if they are pesticides, whether
there i1s an understanding that a substance may have
pesticide use, and those are the primary
determinants that we consgider.

Q: Mr. Leifer, ié there some form of a database
that exists in the EPA for registered products?

A: Yes, there 1is.

Q: You made a check of such database to see if
the product was registered?

A Yes, I did.

Q: What were the results?

A: According to those records, I was unable to
find any wmegilistrabtidon fior thipg partipulsr produdct;
EPA registration.

Q: From your experience or knowledge, are there
products that make similar claims of Root Eater
that are registered?

A: Yes, there are.

Q: You made a check and determined that?

A: Yesg, I did.

Q: Are these products recent products?

A: Well, I checked the database. There are a
number of products. What I looked at actually was

not just products that made claims to eliminate
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roots, but also had forms of copper sulfate in
them. So a combination of a label claim and an
active ingredient.

There are a number of currently registered
products, some of which have been registered since,
I think, 1963, that are on the market today and are
currently registered with the EPA.

Q: Mr. Leifer, the Complainant alleged -- The
Complainant, EPA, filed against Respondents,
alleging three counts of distribution or sale of an
unregistered pesticide, distributign or sale of an
misbranded pesticide. Ié it your determination
that the product Root Eater should be registered?

A: Yeg, 1t should.

Q: Is it also your determination that the
product is misbranded?

A: Yes, 1t 1is.

Q: Can you explain why the product needs to be
registered? Why in your determination was the
product misbranded?

A: The misbranding aspect, as was discussed in
some of the earlier testimony, one of the
regquirements for an EPA registration is &
submission or citation of data on what'sg known as

the acute toxicity of the product to be
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registered.

There i8 a battery of tests that are

performed to look at effects if you ingest
something and the effects to the eyes and the skin,
and skin sensations, inhalation, exposures.

Based upon on information that we have,

clearly, copper sulfate causes irreversible eye
damage and skin corrogion, and as such, under our
regulations, where it is specified in terms of the

appropriate signal word for a product, would merit

danger as a signal word.

In addition, if I may, above and beyond

'simply the signal word, there would be on the label

itself, an indication of that, the fact that the
product is corrosive to eyes and is an irritant to
skin.

Qi In the courtroom when you heard Mr. Lesher
testify that other than the caution statement,
there should be a danger statement. Are you in

agreement with that --

Q: Mr. Leifer, after your review, did you put

youy dete¥mination Ain writimg?
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A: Yes, I signed a memo with the determination
that was made.

MR. THOMAS: Your Honor, I ask for
permigsion to tender to Mr. Leifer a copy of a
document for his examination.

JUDGE MORAN: Yes. Is this one of the
documents that was part of the prehearing
exchange?

MR. THOMAS: That's correct, Your Honor.

JUDGE MORAN: Okay. 8So this is EPA exhibit
-- For pufposes of identification, EPA Exhibit |
11?7 I think the last one submitted was marked as
Exhibit 10.

Let's go off the record.
(Thereupon, a recesgs was had.)

JUDGE MORAN: We'll go back on the record.
I don't konow 1f 1E'e 12, but the Feosrd will be
clear. This one is listed as Exhibit 10. Had I
not had this other one intervening, it seemg like
this one would have been 11, but that's fine.
Whatever.

MR. THOMAS: We're comfortable making it 12,
so long as we're consistent.

JUDGE MORAN: Okay. Go ahead.

Qs (By Mr. Thomas) Mr. Leifer, vou have had an
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opportunity to examine this document?

A: Yes, I have.

Q: This was the document that you authored?
You wrote this document?

A: I concurred with it and signed off on it.

Q: Giving your determination, based on your
request from the EPA, Region VII, regarding this
product?

A: The request came through our toxic and
pesticides enforcement division.

Q: Yes. ‘This was created as a result of a
review?

A: A review on the request from the toxic and
pest enforcement divigion.

Q: Dealing with the issue at hand, the label of
Root Eater?

A: Yes.

MR. THOMAS: At this time, Your Honor,
Complainant moves to have this document admitted
into evidence as Complainant's Exhibit 12.

MR. K. KASTENDIECK: No objecticn.

JUDGE MORAN: Okay. Complainant's Exhibit
12, which just so we don't have any mix-up here,
this igs a letter from Mr. Leifer. 1Is it Leifer?

A Yes.
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JUDGE MORAN: -Mr. Leifer, September 30,
2003, and it has on the top, under memorandum,
subject, ECRFYO03-VII-013; Root Eater. Isg that
correct?

A: That's correct.

JUDGE MORAN: That exhibit is admitted.

Q¢ (By Mr. Thomas) Mr. Leifer, in dealing with
prodit€t registrstion, is this a regulirement that
for product label and registration that a company
or manufacturer should submit documents to the EPA
for approval?

A Yes.

Q: In this case, I think you testified that the
record revealed that no such reguest was made or
action was made on thig registration?

A: I'm not aware that a request was made.
Certainly there is no registration. Whether or not
it was ever made, I don't know.

Q: There was no approval, nothing showing an
approval within the system?

A: That's correct.

MR. THOMAS: ©No further guestions, Your
Honor.
JUDGE MORAN: Questions, Mr. Kastendieck.

MR. K. KASTENDIECK: No guestions, Your
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Honer.
JUDGE KASTENDIECK: No guestions?
I have a few guestions.
QUESTIONS BY JUDGE MOCRAN:

Q: Mr. Leifer, this document that is Exhibit
12, you indicated in the first paragraph, this ECR
i1s a request for determination. What does ECR
stand for?

A: Enforcement case review.

Q: And now, my guestion to you is, do you in
every instance send such a lettef to the HQ
regional coordinator?

A: I believe that that is practice, any time an
enforcement case review is forwarded to us for some
sort of determination, a response isgs drafted to our
enforcement divisicn, yes.

Q: Right. But I mean, my guestion is -- I want
to be Bire you undershband what I'm asking. In
every instance when you get one of these issues, do
you always request a determination of the pesticide
status of every product, or do you sometimes
short-circuit that and feel there is no need to
request a determination of a pesticide status of a
particular product?

A: Well, again, it would obviously depend upon
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the nature of the request. Typically,rwhen it
involves the registration division, it is some sort
of labeling issue at hand, and often times, the
gquestion is, is this product a pesticide. That's
what we're being asked to determine.

Thare are ebther aspeehs as well, Qertainly.

any aspect of the label comes within our purview.
So it has to do with appropriate and precautionary
labeling, an appropriate indication of the active
ingredients, appropriate use directions, the whole
pan of.labeling reguirements would be sométhing

that we would potentially be asked to weigh in on,

"as basically, the program office that has the lead

on registration.

Q: My qguestion is -- And maybe I don't
understand your answer fully. But my gquestion is a
little more simple and basic. Do you always

request a determination of a pesticide status of
every product that comeg through?

Is it routine and unvarying that you need to

get this determination of the pesticide status of
any product in all instances, or is it only in
certain cases that you have to get this
determination?

A: Well, this is an enforcement action.
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Nﬁrmally, we would see registration type
activities, so we're not -- I mean, this was a
result of a specific case. Yes, we certainly make
a determination as to whether or not a product
merits registration, in the course of EPA
registering a product, and certainly, we have
occasion to render determinations that a product
does not reguire EPA registration.

Q: My understanding from what you have told me
would be that you really can't go forward until you

have a determination of a pesticide status of =&

particular product. You need that determination.
A: Again, this was a specific reguest related
to a potential enforcement action. This is not --

We don't have enforcement cases pending on every
product that we evaluate. It really depends upon
-- This was in response to a particular request.

Q: But in every enforcement proceeding, do you
need to have a determination of a pesticide status?
A: I would believe 1f the case involvesg a
misbrandling, if the dllegatien is that the product

is a pesticide, then, yes, we would be asked the
very same dguestion.
Q: So in other words, you can't make the

determination of a pesticide status without having
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it checked by someone above you?

A: No, I made this determination.

Q: This is from you, I'm sorry. That's right.
Okay. Now, vou first became involved in this
when?

A: In this particular case, sometime prior to
LH1E September 30EK dake. I'm not sure exactly
when the actual enforcement case review came across
my desk.

Q: In your testimony on direct, you indicated
that we madé a detefmination that this was a
pesticide. Who is the we that made that
determination?

A: BSome of the staff within the fungicide
branch assisted me in the preparation of this
memorandum.

Q: And so correctively, you made a
determination?

A: No. Ultimately, it was my determination.
They just provided me with information.

Q: Can you tell me, is cupric sulfate
indistinguishable from copper sulfate? Are they
the same thing?

A: Cupric sulfate is a synonym to copper

sulfate, yves.
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Q: Actually ﬁhe same thing?

A: Well, we're getting into a bit of different
forms of copper sulfate. Cupric sulfate is, I
think, generally considered to be copper sulfate.
There's no guestion that cupric sulfate is copper
sulfate.

Q: Okay. And have you dealt specifically with
cupric sulfate before in your years of experience
with the EPA?

A: Yesg, I have.

Q: And have you dealt specdifically with the uge
of cupric sulfate being used by other manufacturers
for dealing with roots®?

A: Yes. As I mentioned in my earlier
testimony, we have a number of products that have
been registered with the EPA for root removal that
contain co?per sulfate and anhydrate is the active
ingredient, and additionally, we have other
products that make root removal claims that may
have other active ingredients.

Q: Now, let me ask the gquestion I asked of
Mr. Legher Lefore.:. If I'm producing copper sulfate
or cupric sulfate, is there a particular regulation
that I can go to as an enterprise and determine

what my obligations are? Is there a citation in
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your regulations? I thought you referred to the
regulationsg.

A: A citation - Well, the regulatioms don't
have the prescriptive forms for EPA registration.
They talk about registration in general. There
certainly are a mumber of gources of information,
both in the EPA pesticide program that are publicly
available and at other locations that would
indicate the regulatory status of copper sulfate as
a pesticide.

Q: And am I correct ﬁhat assuming that this
particular respondent had registered this product,
and assuming further that they received a
registration number and the signal word danger was
cn there, EPA has no outright ban on using this
product for this purpose; is that correct?

Kz There 18 Hé -~ Nd, there is no oubright ban
on it.

Q: ©So had they followed the correct procedures,
at least from the EPA's perspective, there wouldn't
be any problem with them selling this product for
its exact use; correct?

A: Not with the label. We wouldn't have
accepted the product with the current label.

Q: Yes, I understand. In terms of the use of
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the product.

A: The general use, we do have regigstratiocon for
general uses.

Q: And in terms of the medical use, would you
have had any other instructions on here in terms of
eye contact?

A: Yes. We clearly indicate it would have been
a reguirement of the labeling, that it causes
irreversible eye damage and skin irritation, which
doesn'h appear on bhe label.

Q: And in terms of these othér products that
use cupric sulfate for the same purpose, their
labels have guch information on it?

A: I haven't checked every label. I know at
least one of the products certainly does.

JUDGE MORAN: I have no other guestions to
ask of this witnesgs. Do you have any guestions to
ask Mr. Kastendieck?

MR. K. KASTENDIECK: No other guestions at
this time.

JUDGE MORAN: Any redirect, counsel?

MR. THOMAS: ©No further guestions, Your
Honor.

JUDGE MORAN: All right. Thank vyou,

Mr. Leifer. You're excused.

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883




DepoSeript

10

L1

12

13

14

15

16

17

18

1.8

20

21

22

23

24

25

94

MR. THOMAS: Complainant will call Ms. Joycs
Hughes.

JUDGE MORAN: Now, you indicated, counsel,
that this witness is listed on an addendum to the
prehearing exchange?

MR. THOMAS: Ms. Hughes, ves.

JUDGE MORAN: Let me see 1f I can get that
in front of me.

You can come up though.
Did you receive, Mr. Kastendieck, an
addendum that identified this witness?

MR. K. KASTENDIECK: I do have a copy of the
addendum, Your Honor.

MR. THOMAS: It wag mailed, Your Honor.

JUDGE MORAN: I can't get my hands on it,
but the Respondents have indicated that you have
been noted, so I'll swear you in.

Would you raise your right hand, please. Do
you solemnly swear to tell the truth, the whole
truth, and nothing but the truth, so help you God?

MS. HUGHES: I do.

JUDGE MORAN: Have a seat, and do as the
other witnesses did for me.

MS. HUGHES: My name is Joyce Hughes,

HeU=G~H=F~8 .
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JUDGE MORAN: Would you spell that one more

time for me.
MS. HUGHES: H-U-G-H-E-S8.

JUDGE MORAN: Thank vou.

MR. THOMAS: Your Honor, before I proceed, I
would like to present to you a copy of the
supplement.

JUDZE MORAN: Okay. Fine. Thank vyou.
Again, I'm not saying that I didn't receive it. I
just can't get my hands on it here. Thank yvou. 1Is
this a copy that I cén keep?

MR. THOMAS: Yes, Your Honor.

JUDGE MORAN: Thank you.

QUESTICNS BY MR. THOMAS:

Q: Ms. Hughes, are you employed?

A: Yes, I am.

Q: Where are you employed?

A: U.S. Environmental Protection Agency.

Q: How long have you been employed with the
EPA?

A: With the agency, about nineteen years.

Q: What do you do at the EPA?

A: My position is an accountant. I work in the
resource financial management branch.

Q: Ms. Hughes, do you have any formal s¢chowling
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beyond high school?
A: Yes, I do.

Q: Would you state that for the Court .

A: I have a bachelors of science degree in
business administration with an accotunting major.

Q: Have you had any further courses or training
in accounting or financial analysis?

A Yes. Financial analygisg, I have had some
formal coursses since I have -- in the last, say,
five or six years, and also, I have had on-the-job
training.

Q: Ms. Hughes, did you have occagion to review
some tax returns and financial documents regarding
FRM Chem, a.k.a. Industrial Specialtieg?

A: Yesg, I did.

JUDGE MORAN: Do you intend to éualify her
as an expert?

MR. THOMAS: Yes.

JUDGE MORAN: Go ahead.

MR. THOMAS: Your Honor, I would like to
move to qualify Ms. Hughes as an expert.

JUDGE MORAN: You move to have her as an
expert for this purposge?

MR. THOMAS: Yes, Your Honor.

JUDGE MORAN: Any objection?
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MR . KASTENbIECK: No objection, Your Honor.
JUDGE MORAN: Let's go off the record for a
minute.
(Thereupon, an off-the-record discussion was
had.)
JUDGE MORAN: We're back on the record.
Q: (By Mr. Thomas) Ms. Hughes, the documents

that you reviewed, did vou review these documents

ol

as a result of your official function with EPA,
Region VII?

A Yes.

Q: What was the purpose for your review of
Respondent's financial documents?

A: The purpose was to make a determination as
to the ability to pay the FIFRA penalty in the
amount of $16,500.

Q: Ms. Hughes, upon your completion of the
financial document review, have you formulated an
opinion or come to a conclusion, pertaining to
Respondent's ability to pay $16,500°%?

A: Yes.

Q: What is your opinion and what was that
conclusion or determination?

A: My opinion is that FRM Chem, Inc¢. has the

financial ability to pay $16,500 in the FIFRA
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penalty.

Q: Ms. Hughes, could you explain for the Court
how you arrived at that determination?

A Yes.

Q: That Respondent, FRM Chem, can pay $16,500.

A: When I make that determination, I look at
three areas. One, equity; two, the firm's ability
to obtain funds to finance the penalty; and three,
solvency of the company.
After reviewing the documentation that was
presented to me, I have detérmined that FRM Chem,
Inc. has shown that they are a viable, ongoing
corporation, and they are a family owned
corporation .
I based that determination on several
things. I look at the company's ability to make
their payments. The company has shown that they

have made their tax payments, approximately

$122,000 yearly. They have had their -- I'm
sorry. I take that back. Their interest payments,
not tax payments. They have made their interest

payments yearly, and that is about $122,000.
The company also has made their property and
personal property taxes, so they are current with

their taxes. They also are reducing their mortgage
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cn a yearly basis of approximately about $S11,000.

Also, the mortgage interest rate is prime plus one

percent. Banks usually give their best customers
that type of interest rate. So that's telling me
that they are -- they are in a position to go

ahead and get financing with a bank.
1he other thing I looked at was, the company
2f the

making their payroll. Over the five years

I

e
i
“l

tax retur and financials that I looked =t the
r

()

company was able to make salary payments on the
average of $440,000 a year. |

Also, they made commissions, gave

commissions on an annual basgsis of about BLY0 D00 g
year. The company also has other income. Not
much, but they do have rental income of about
$120,000 a year.

JUDGE MORAN: Ms. Hughes, will you back up
and tick off for me the information sources that
you have relied upon to make those conclusions?
Where did you go to again?

A: Okay. I received copies of the firm's
corporate tax returns for the years 1998 through
2002.

JUDGE MORAN: This was delivered from the

Respondents?
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A: Yes.

JUDGE MORAN: Okay.

A: And also, income statements and profit and
loss statements.

JUDGE MORAN: From the Respondents, as well?

A From the Respondents. And also, there is an
ERA—fForm—ehe—abiddby-—topay-olain—form—which is
completed by the Respondents and signed by Raymond
Kastendieck.

JUDGE MORAN: Those are the sources of the
information that you relied upon to reach-the
conclusipng that yvou just testified to?

A Yes.

JUDGE MORAN: Anything else?

A: Yes. I also did check the Dun and
Bradstreet report. That report alsc stated that
the company is in good standing. Beyond that, I
also looked to see what assets and liabilities the
company has. Asset wise, on the average, they have
accounts receivables, in the amount of like
S300,;000.

JUDGE MORAN: What was the source of that
int ermation?

A: Again, it was the financial. All three. I

looked at all three documents.
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1 JUDGE MORAN: But I mean the source was

2 provided by the Respondents?

3 A: Yes. Information I am giving you was all
4 gleaned from the information that the Respondents
5 provided. Also, besides the accounts receivable,
& they have a notes receivable of $115,000. Thevy

7 also have a good will that's worth over about

8 S280,000, $230,000. When I look at their

9 liabilities, they have a mortgage of, I'm not sure,

10 I think it's about $138,000. They have accounts
1. - - They listed accounts receivable to A.L. Clark
12 Chemical of about $80,000. They are indebted to
13 the employee savings or savings fund -- employee

14 gavrings plean for, I thinlk, $S80,000, and there is

15 gl.8 millien dw loang to the four family board

16 menbers or stockholders,

17 JUDGE MORAN: How many employees are listed?
18 A: I think it wasg about eleven or twelve

18 employees. And also, I would like to add, when you
20 lock at their gross receipts, it's $1.5 million

2.1 annually, average, and $16,500 is less than 2

22 percent of that $1.5 million in gross receipts, so
23 I loocked at that also.

24 JUDGE MORAN: Okay. Counsel, any further

25 guestions?
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MR . THCMAS: No further guestions, Your
Hornot .

JUDGE MORAN: Do you have any gquestionsg to
ask of this witness?

MR. K. KASTENDIECK: ©No questions, Your
Honor.

JUDGE MORAN: Thank you for your testimony.
You're excused.

MR .

—

HOMAS: ©No more witnesses to call Yowr
Honhoer'. That's our fimal witness.

JUDGE MORAN: So you're saying the EPA
rests?

MR. THOMAS: The EPA rests.

JUDGE MORAN: Mr. Kastendieck, this is your
opportunity within the limits that I described
during our phone conversation, in terms of
rebuttal, or any of the testimony that vou heard
here today, if you or -- Is this your father who is
next to you? Is.it your father?

MR. K. KASTENDIECK: Yes, gir.

JUDGE MORAN: This is optional on your
part. It's your opportunity within the limits that
I have already explained to you, to put on evidence
i.f yeou care to.

MR. R. KASTENDIECK: Your Honor, we're
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looking at this, and always have from the very

beginning, as a cleaning compound and not a

sanitizer, or a pesticide, or any type of a --
JUDGE MORAN: Let me just stop you, sir.

Are you attempting to testify right now, Or are you

MR. R. KASTENDIECK: I don't know what I'm

JUDGE MORAN: That's fine. It sounds like
-- I'll give you a chance to huddle with your
gson. But what yvou're doiﬂg now i1s, it sounds more
like you making a closing.

MR. R. KASTENDIECK: I thought that's where
we were at.

JUDGE MORAN: Well, not if you wanted to
have any testimony. If you disagreed with it --
Remember, at the beginning, your son raised an
issue -- I can't remember what it is now, but I
told him he would have to wait until later on.

If there's anything that either of you want

to testify to, to deal with the fact of the
violation, that's one category, or with the
appropriateness of the penalty, then the way we
have to work that is, one of you come up here and

be sworn in, and the other one asks the gquestions.

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883




DepoSeript

Q8]

\0

1L

1.2

1.3

14

15

16

17

18

1.9

20

21

22

23

24

25

104

Cther than that, if you don't wantrto do

that, and that again is fine, it's your choice, not
mine, then we'll allow vou to take the floor and to
make your closing statement that yew just =tarted,
and I interrupted you on.

Why don't you just discuss what you want to

do.

MRX. R. KASTENDIECK: We have no guestions,
Your Honor.

JUDGE MORAN: So now, after having
interrupted you, just back up, and yoﬁ can make
your closing statement to me, and then I'm going to
allow the EPA to make a closing statement, if they
want, and then there are some other administrative
things we'll have to deal with after that.

So go ahead and start from the beginning

again. And you know, Mr. Kastendieck, it's fine
that you stand, but you don't have to stand. You
can do whatever is most comfortable.

MR. R. KASTENDIECK: I need to stand up a
little bit to rest. The seat gets kind of hard
after a while.

JUDGE MORAN: That's fine. You do whatever

you feel comfortable delng.

MR. R. KASTENDIECK: There are several

Gore Perry Gateway & Lipa  St. Louis, MO
(314) 241-6750 621-4790 621-2571 621-8883




DepoSeript

10

11

12

13

14

15

16

17

18

19

20

21

22

@5

24

2b

105

things that we took exception to. As soon as the
EPA notified us that they thought this product was
regulated, we ceased production. We've produced a
total of 650 pounds in a five year period. So it
hadn't been a very big deal.

The other thing, of course, as mentioned

before, we understoocd that when it was first

inspected in '99 that we would be getting some word

Fh

rom the EPA to the extent of whether the product
regquired registration or whether it did not. We
nefer heard anything until September of 2@03, which
18 & little over three years later,

MR. THOMAS: Your honor, with your
permission, I'm object to Mr. Kastendieck -- he's
testifying, rather than making a closing statement.

JUDGE MORAN: What you're really going to
have to do, and I have no problem with this, is to
come up here and to be sworn in, and to tegstbifty.

For example, Mr. Kastendieck, you would

testify -- And I'll let you do a free-form
statement here. You would testify, I assume, when
you come up here and I swear you in, that you have
ceased production of this product, and that as soon
as you received -- or sometime after you received

the notice of a problem from the EPA, you stopped
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making it and you haven't made it since.

You might also tell me, for example, you

were trying to work with the EPAZA to straighten cut
the label.

But the things that you're talking about

right now, they do require -- For example, another

thing is, when you come up h

M

YT &
L &

. You might state,

T
9]
(tr

asg you stated and your son s sd, that you
requested EPA to provide you some guidance in
writing and that they never d4id.

So thoée are the kinds of things that I need

you toc come up here and to testify about under
coath, and then EPA counsel will have an opportﬁnity
after you have done that, to ask you some guestiong
about your statements.

New, I'm not making you come up here and

testify under oath, but counsel for EPA is correct
that you veered off the line of summing up
positions, and you're into the category of
tegtifying.

See, you're asserting facts. So you have to

tell me what you want to do. You either have to
back away from those assertions or come up here and

state them under ocath.

MR. R. KASTENDIECK: 1I'll come up and
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temtdify .,

JUDGE MORAN: What's that?

MR. R. KASTENDIECK: I'll testify under
cath.

JUDGE MORAN: Good. Come on up here. Watch
YOUE Bstep and den't trdp.

MR. THOMAS: Your Honor, with vour

t

permission, I objezt to anv testimony of this
witness, based on the ruling. Respondent did not
submit a prehearing exchange, did not submit a list
of exhibits.

JUDGE MORAN: I overruled your objection.
I'm going to tell you why. I overruled it because
in my view, what Mr. Kastendieck wants to Eestify
to is in the nature of rebuttal. Rebuttal is
appropriate, as opposed to presenting their own
side of the case. This is in the nature of
rebuttal for that type of testimony which EPA
received, therefore, it's appropriate to hear it.

MR. THOMAS: That's fine. I wanted my
cbjection noted.

JUDGE MORAN: That'g fine.
Raise your right hand, please, sir. Do you
solemnly swear to tell the truth, the whole truth

I

and nothing but the truth, so help yvou God?
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MR. R. KASTENDIECK: Yes, sir.

JUDGE MORAN: Okay. Do you remember how the
cther witnesses did it? You're going to have to
state your name and spell it for the court
rEeperter;

MR. R. KASTENDIECK: My name is Raymond
Kastendieck, R-A-Y-M-0-N-D K-A-S-T-E-N-D-I-E-C-K,

JUDGE MORAN: And now, under oath, go ahead

and tell us.

1

sven though you're going to be

tr

repeating yourself, we're in a different status
here now. Tell me again what you want to state
here, Mr. Kastendieck. Go ahead.

MR. R. KASTENDIECK: We have been under the
impression all along, and in fact, we thought we
were going out of our way to wording a label that
would not fall under the registration purviews on a
pesticide, something that killes or whatnot, and
remove is to us a cleaning term.

We're primarily in the business of cleaning

compounds for a number, a variety of industries,

and that was our intention that we were selling a

sewer cleaner and not a pesticide as a root remover
-- cleaning the roots, and not using it as a
pesticide. Cleaning is what we were attempting to

do.
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1. QUESTIONS BY JUDCGE MORAN:
2 Q: Mr. Kastendieck, did you ever meet

3 Mr. Uthlaut?

4 A: No, I never did.

5 Q: You never met him?

6 A: I was always gone.

7 Q: Was it your understanding that you or some
8 member of your family reguested from EPA, or *rom

g Mr. Uthlaut, or both, goneilliing 4n weiting

10 regarding the subject of this product?
11 A: That's what I was told when he left, that we

12 would be getting an opinion from the EPA as to

13 whether the product required registration or not.

14 Q: And did you reguest something in WELE Lng

15 from EPA or from Mr. Uthlaut on more than one

16 occasion?

17 A: We did not.

18 Q: You did not request anything in writing?

19 A: Well, we --

20 MR. K. KASTENDIECK: Your Honor, if I may, T
21 did request something in writing from Mr. Uthlaut.

22 JUDGE MORAN: You'll have to come up and

23 testify to that.
24 A: Since I wasn't there, I don't know, because

25 I was travelling at that time.
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= F (By Judge Moran) You didn't actua l.ly
reqguesgt anything in writing from EPA?

A: I did not pergonally: ngo.

Q: Do you still make this product now, sir?
A No.
Q: Did you stop making the product as socon as

EPA told you there was a problem with it?

A: As far as I know, we did, ves. I'm not that
zlose to produchbdon,
Q: Are you selling the product now?

A: No, not this product.

Q: Are you working with EPA to try to develop a
label so you can sell the product?

A No.

Q: You're not selling this cupric sulfate at
all now; is that right?

A: We're gelling it in some instances, labeled
with the regular raw materials. It comes from a
manufacturer with the label registered on it. We
don't repackage it, we just sell it. We Bay it da
a bag and we sell it in the bag, as far as I know.

Q: Okay. Go ahead. Do you have anything else
you want to make in terms of your Statement, sir?

A: I forget where I was.

JUDGE MORAN: Maybe your son can help you
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MR. K. KASTENDIECK: You were talking about
the lack of a written response or a written cpinion
from EPA?

MR. R. KASTENDIECK: Well, for one thing,
with our volume of business and in particular with
a product like this, there is no way that we could

sustain the cost of a2 registration plus the cost of

cr

the yearly maintenance. It would be completely out

of the question. $500 a package of what we so0ld to

Ery to maintain and get EPA registration and

maintain one. We do everything we can to avoid

‘wording on a label that will cause or sustain a

product to be registered, because of the cost. The
cost would be prohibitive. All of the products
that we sell are under registered label or
subregistered under some other larger company,
producer, or something like that, to be
subregistered.

JUDGE MORAN: I see. Do you have any other
statement you want to make, or does your son have
any other gquestions to ask you?

MR. K. KASTENDIECK: I don't think so, no.

MR. R. KASTENDIECK: We were marketing a

cleaning product since we did clednitid products
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primarily and not as an EPA registered sanitizer.

MR. K. KASTENDIECK: Pesticide.

JUDGE MORAN: You believed it was a cleaning
product?

A: That's what we meant. That's the way we

worded it, a cleaning product, but not a product
that reguired a registration as a pesticide. It
comes down to, I guesgs, what does the word remove

mearn . When we're in ¢l

D

aning, we remove the soil,
and so it was a sewer cleaner that we would remove
the roots. That was our version of it, the wathe
looked at the product.

JUDGE MORAN: Do you have any guestions,
counsel, to ask?

MR. THOMAS: No guestions, Your Honor.

JUDGE MORAN: Thank you, Mr. Kastendieck.

MR. R. KASTENDIECK: Thank you.

JUDGE MORAN: Watch your step there.
What about the younger Mr. Kastendieck, do
you want to make any sort of a statement under
oath, sir, or not?

MR. K. KASTENDIECK: ©No, I don't need to.
He said it all. He stated our position.

JUDGE MORAN: Okay. 1Is there anything in

termeg of rebuttal from the EPA?
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MR. THOMAS: Just the final statement, Your
Heonor, that Mr. Uthlaut tegtified that
Mr. Kastendieck did not make any reguest of him, as
Mr. Kastendieck stated.

JUDGE MORAN: All you're doing is pointing
out something?

MR. THOMAZS: ISR

JUDGE MORAN: All right. So you don't have
anything in terms of rebuttal?

MR . THOMAS: No. EPA resgts.

JUDGE MORAN: Let me tell you the way the
process works at this point. We're about to come
to B gloge ©n this hearing,

You have nothing else to present, gir?

MR. K. KASTENDIECK: The only thinhg, I did
find, Your Honor, regarding the CFR --

JUDGE MORAN: The site?

MR. K. KASTENDIECK: I did £find the CFR
number.

JUDGE MORAN: Okavy.

MR. K. KASTENDIECK: 21 CFR.

JUDGE MORAN: Thank you.

MR. K. KASTENDIECK: Chapter one, which it
is from the 4103 edition, and then it is 184.1271.

JUDGE MORAN: Okavy.
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JUDGE MORAN: Is there anything further you
wanted o bring Up in fremt of me todgy?
MR. K. KASTENDIECK: No, Your Honor.

JUDGE MORAN: All right. EPA has concluded

their case. Let me tell you what happens next.
This is optional. You can submit what's called
post hearing briefs. That reguires that vou have

te, you know, get a copy of the transcript, which
if you want it, I would direct EPA to provide you
with a copy at no cost. But then what it involves
is marshalling the.testimony, and expressing your
view as to A, if this is your view point. A, there
was no violation, and B, if there wasg a viedat g,
we feel the penalty is inappropriate. And that's
called a post hearing brief.

You could, in place of that, since you're

not lawyers, if you want to, you could submit a
letter of summation, summarizing your company's
perspective about this case, and ultimately,
recommending either A, there is no violation,
and/or B, that the penalties are inappropriate.
You could do that.

Or you can just leave it in my hands and let

me decide the case, based upon my own independent

review of what was said during this hearing and
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what was admitted in termsg of documents in this
case.
Now, having said that, EPA still has the
opportunity, if they want to, and they typically
do, even when it is a pro se respondent, they may
wait and submit a post hearing brief. 2And if they
de that, then yeu have an wpporbunity to, within 3
few weeks after that, which T would set a date for,
you can submit a reply, & response to that brief,
where you take issues with things that they state
in their brief.
So what we have to do now is figure out
whether post hearing briefs are going to be
submitted by one or both sides, and if that's the
ggge, 1111l leave it open for yon, for the
cpportunity to submit a response. Do you intend to
submit any socrt of a brief or a letter about this
case, Mr. Kastendieck?

MR. K. KASTENDIECK: I think we want to
leave it in your hands, Your Honor. I believe so.

JUDGE MORAN: Doces the EPA intend to submit
a post hearing brief?

MR. THOMAS: Yes, Your Honor.

JUDGE MORAN: All right. Then let'g

establish when this post hearing brief will be
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1 due. Normally, it takeé ten days, ten working

2 days, today being the 26th. Then certainly, you

3 would have the transcript in hand by September 9th
4 -- well before that. I'm sorry. We'll make it

5 the -- Yes, you would have it by the Sth, and so

& I'm geing to reguire that the EPA brief be

7 submitted by October 15th. Is that doable,

8 counsel?

0

MR. THOMAS: Yes, Your Honopr.
10 JUDGE MORAN: Okay. And so they'll send you

11 a copy of that brief, and then they'll send one to

12 me, and then within two weeks after that brief,

13 then if you want to submit something to me, and

14 please do submit something, where you say -- For

15 instance, you might say, we have no further comment
16 to make regarding the brief, or you might say, we
17 have the following points to raise regarding the

18 EPA brief. But don't just leave it out there with
15 no response. I want to know one way or another

20 what your position is.

21 So I would like that delivered to me, filed,

22 which means put in the mail. I would like that

23 mailed -- put in the mail by November 2nd. 1In
24 other words, the postage date of November 2nd on
25 it. If you have any questions about my office
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L address, you should just check with the EPA
2 counsel. If you send something U.S. Mail, it goes
3 to one address, because of security reasons in

4 Washington. If you send your letter by FedExX or

5 some other private courier, 1t's another address.
& I don't know how you're going to send it. You

7 check with Ms. Tories. That's my office. You have
8 seen my number listed, and she'll tell you the

S correct address, depending on how you are going to
10 send something to me.

11 Anything further?

12 MR. THOMAS: Nething further, Your Honor.

13 JUDGE MORAN: You know; you have to postmark
14 a response by November 2nd.

15 MR. K. KASTENDIECK: Yes, Your Honor.

16 JUDGE MORAN: Unless there is something

17 further, I'm going to call the hearing to a close.

18 Anything further from EPA?

15 MR. THOMAS: Nothing further, Your Honor.
20 JUDGE MORAN: Thank you for your
21 presentation.

22 And from the Respondents?

23 MR. K. KASTENDIECK: No, Your Honor.
24 JUDGE MORAN: Thank you all. This hearing
25 will come to a close.
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State of Missouri
SS.

City of St. Louis

I, Sondra D. DeVriesgs, a Certified Shorthand
Reporter (CCR No. 576 & CSR No. 084-003981) and a
Notary Public in and for the State of Missouri,
hereby certify that I was attended at the United
Stalek DiBEtridt Counrt, 750 Misseouri Avenus, East
St. Loudis, Illinois 62201, by the aforegaid
dattorneys; on the 26th day of August, 2004.

I further certify said proceedings were by

me reported in shorthand and caused to be
transcribed into typewriting, and that the
foregoing pages correctly set forth the
proceedings, and is in all respects a full, true,
ghrect anhd complete twanseoript,

Witness my hand and notarial seal at

St. Louis, Missouri, this 4th day of September,
2004 .

My Commisgsion expires August 2, 2005.

mdra ) Quad

Sondra D. DeVries

Notary Public in and for the g T e |

SONDRA D, DEVRIES
St Louis Gity
*dy Comminsion Expires

State of Missouri Auquet 5, 2005
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